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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

TOWN OF TRUMBULL
;
: Case No. MPP-6310

-and-

COUNCIL #4, AFSCME, AFL-CIO

In the matter of

TOWN OF TRUMBULL Case No. ME-6312

-and- : Decision No. 2103

COUNCIL #4, AFSCME, AFL-CIO : November 19. 1981

A P P E A R A N C E S *-_-_--_-_--*

Joseph Bogdan,  Consultant
for the Town of Trumbull

J. William Gagne, Jr., Esq.
for Council #4, AFSCME

DECISION
and

DISMISSAL OF COMPLAINT AND PETITION

On January 27, 1981, Council $4, AFSCME, AFL-CIO (Council $4) filed with
the Connecticut State Board of Labor Relations (Board) a petition for certifi-
cation as exclusive bargaining representative'of employees in the Town Hall
unit at the Town of Trumbull (Town). The petition identified the Municipal
Association of Trumbull Employees (MATE) as the current representative of the
unit and claimed that a valid affiliation had taken place between Council C4
and MATE.

Council H4 concurrently filed a complaint alleging that the Town had
engaged and was engaging in practices prohibited by the Municipal Employee
Relations Act (Act) in that

The Town of Trumbull has refused to meet, negotiate and
discuss grievances with representatives of Council #4,
AFSCME after notification by Municipal Association of
Trumbull Employees President that said Association had
affiliated with AFSCME.

REMEDY REQUESTED:

1) General Statutory Remedy
2) Immediate certification of affiliation to Council #4,

AFSCME
3) Provide remedy requested on all grievances submitted

by Association on which Employer refused to meet.

After the requisite preliminary steps had been taken, the matters came on
' ' for hearing before the Board on May 27, 1981, at which time they were consolidated.

The parties appeared and were provided full opportunity to adduce evidence,
examine and cross-examine witnesses and make argument. Council #4 also filed
a post hearing brief.
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On the whole record before it, the Board makes the following findings of
fact, conclusions of law and dismissal of the complaint and the petition.

Findings of Fact

1 . The Town is a municipal employer within the meaning of the Act.

2. Council #4 is an employee organization within the meaning of the Act.

3. MATE is an employee organization within the meaning of the Act and
since 1975 has been certified as the exclusive bargaining representative for
the unit comprised of Town Hall employees.

4. Since 1975, MATE and the Town have negotiated successive collective
bargaining agreements covering the Town Hall unit. The most recent of these
agreements expired on September 30, 1980.

5. Prior to December, 1980, MATE and the Town had been engaged in nego-
tiations for a successor agreement.

6. Carol 'Jupiter was elected president of MATE in November, 1980. Soon
after her election, she began to investigate the possibility of MATE affiliating
with a national union.

7. As a result of her investigation, Harry Fishman, Staff Representative
of Council #4, was invited to MATE's November 21, 1980 board of directors
meeting to discuss the possibility of MATE affiliating with Council #4 (Ex. 4).

8. The meeting lasted three hours during which Fishman explained AFSCME,
Council #4, and affiliation with Council 14 by MATE. Fishman answered questions
posed to him by members of the board of directors.

9. At the meeting, the board of directors voted to affiliate with Council
#4 and scheduled a special membership meeting of MATE for December 5, 1980 at
which the bargaining unit members would be able to consider the question of
affiliation between MATE and Council $4 and vote on that question.

10. Jupiter sent flyers notifying all bargaining unit members of the
special meeting. The flyers were sent by mail and were also dropped off by
Jupiter personally in each department. A copy of the flyer was posted on the
employee bulletin board.

11. The.flyers stated that Council #4 representative Fishman would be
speaking at the meeting and that he would be available for questions.

12. There are approximately eighty-five members in the bargaining unit.
Approximately forty to fifty of the bargaining unit members appeared for the
special meeting.

13. Fishman  spoke at the special meeting.and explained AFSCME and Council
#4 to those at the meeting. A question and answer session followed during which
Fishman  answered questions.

14. At the conclusion of the question and answer session, authorization
cards were made available an a table. Fishman told those present that they
should fill out and sign a card if they wished to have MATE affiliate with
Council #4.

15. The cards provided that the signator authorized Council #4 of AFSCME
to be his or her representative for collective bargaining.

16. Approximately forty-five or fifty employees signed cards at the meeting
and gave them to Jupiter. Subsequent to the meeting, more employees signed cards.
The combined total of signed cards was over sixty.

17. On December 9, 1980, Jupiter sent a letter to James Butler, First
Selectman of the Town. That letter made the following points relevant to this

case:
(a) that in excess,of a majority of the bargaining unit members

had designated Councf;  '#4  as their exclusive bargaining representative;
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(b) that Council #4 intended to honor and administer the
existing collective bargaining agreement until a new contract was
negotiated;

(c) that Harry Fishman as Staff Representative Of COUnCil

#4 would act as spokesman for the MATE negotiating committee in
contract negotiations; and, (d) .that  a mutually convenient time and place for a nego-

'.
tiating meeting be arranged.

18. The Town informed Jupiter that it would only deal with representatives
from MATE in collective bargaining, but not with Fishman or anyone else from
Council #4.

19. No further negotiations for a successor collective bargaining contract
have taken place since November, 1980.

20.. MATE's executive board decided to have another membership.meeting  on
the question of affiliation. The meeting was scheduled for January 21, 1981.

21. More than one week before January 21, 1981,-a flyer was distributed by
the executive board stating the time, date and location of the meeting and indi-
cating that "reaffirming vote on ass'n with AFSCME" was on the agenda for the
meeting.

22. The flyer was posted on the employee bulletin board, mailed to bar-
gaining unit members, and distributed to departments.

23. Approximately forty employees attended the January 21, 1981 meeting.
Fishman  was again present and opportunity was provided for discussion on the
subject of affiliation. After a motion and a second, a vote by show of hands
was taken. The result was unanimous in favor of reaffirming the affiliation.

24. No motion had been made that a secret ballot be taken and it was not
the practice of MATE to have secret ballots on matters before the membership;

.-_--  --.. 25. The Town has continued to refuse to meet with Council #4 as repre-
se,ntative  of the MATE unit.

26. After the attempted affiliation of MATE with Council #4, the structure
and function of MATE has remained and was intended to remain essentially un-
changed. Since the affiliation votes, the same elected officers of MATE .have
continued as officers. MATE retains its by-laws and functions as an autonomous
local.

27. The Town has agreed to waive any objections to the Board conducting a
representation election to determine whether the employees in the MATE unit
desire to be represented by Council f4 for purposes of collective bargaining.

Conclusions of Law

1. For an affiliation to be valid minimum standards of due process must
be followed in an affiliation election including adequate safeguards to protect
the secrecy of the affiliation vote.

2. Minimum standards of due process in such cases require:

t
a)
b)

proper notice to all bargaining unit members;
adequate time for reflection;

(c) an orderly vote;
(d) reasonable precautions to protect the secrecy of the ballots;
(e) that the vote may be restricted to union members, but non-

members must be provided a s.ufficient  opportunity to become
eligible to vote prior to the affiliation election.

3. In the present case, minimum standards of due process were not followed
because there was no secret ballot vote taken on the question of affiliation and
therefore there was no valid affiliation between MATE and Council #4.

4. Since there was no valid affiliation between MATE and Council #4,  the
Town was justified in refusing to bargain with Council #4 and the Town committed
no prohibited practice.

*
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Discussion- -

Council #4 claims that a valid and binding affiliation has taken place
between it and MATE and that the Town is now bound to bargain with Council #4
representatives on behalf of MATE which is now an affiliated local of Council
#4. To decide whether the Town's refusal to so bargain with Council #4 con-
stitutes a prohibited practice under the Act, wemustdecide whether the Act
permits affiliations and, if so, whether proper procedures were followed to
effect an affiliation in the present case.

We have never befare been presented with these questions. Therefore, our
case law provides no guidance. We have, however, been directed by the Connec-
ticut Supreme Court to look to the interpretation accorded the National Labor
Relations Act by the federal courts in interpreting our Connecticut labor rela-
tions statutes. Imperial Laundry, Inc. v. State Board of Labor Relations, 142
Conn. 457, 460 (1965); Windsor v. Windsor Police Department Employees Assn.,
&. , 154 Conn. 530, 536 (1967); Town of Winchester v. Connecticut State Board
Of Labor Relations, 175 Conn. 349, 354 (1978). In this regard, both the NLRA
and the Act contain no specific provisions concerning the question of affilia-
tion between unions. However, both the NLRB and the federal courts have formu-
lated doctrines under the NLRA which shed substantial light on the subject and
which provide useful guidance. The NLRB and the federal courts have long held
that mere affiliation of a certified bargaining representative with another
labor organization does not raise a question of representation. Fox Memorial
Hospital, 247.NLRB No. 43, 103 LRRM 1151 (1980); St.Vincent's Hospital, lO<LRRM .
2288 (10th Cir. 1980). Affiliation usually refers to the orocess  and result of
a certified bargaining representative becoming part of another, usually a larger
national or international, labor organization while retaining its autonomy‘and
continuing substantially the relations with the employer as before affiliation.
Sun Oil of Pennsylvania, 228 NLRB  No. 129, 95 LRRM 1158 (1977); NLRB'v. Connec-
ticut Letter, Inc., 496 F.2d  35 (8th Cir. 1974); NLRB v.
12nd Cimetail  Store Employees Union v.

IBEW, 362
d 1225 (9th Cir.

1975). The right of a successor union to assume the status of exclusive bargain-
ing agent depends on whether the new union is 'a'continuation of the old union
under either a new name or an affiliation, or on the other hand, whether the new
union is a substantially different organization. Particular importance has been.
placed upon the officers of the affiliating union remaining the same after the
affiliation. St. Vincent's Hospital, supra; J. Ray McDermott & Co. v. NLRB, 51
F.2d  850, 98 LRRM 2191 (5th Cir. 1978),  cert. denied, 439 U.S. 893, 99 LRRM 2657
(1978); NLRB v. Hershey Chocolate Corp., 297 F.2d  286, 49 LRRM 2173 (3d Cir. 1961).
Once a valid affiliation has taken place, an employer commits an unfair,labor
practice by refusing to bargain with the successor labor organization. St.
Vincent's Hospital, supra; Bernard Gloekler Northeast Co., 217 NLRB No. ii%, 89
LRRM 1112 (1975); Amoco Products Co., 239 NLRB No. 182, 100 LRRM 1127 (1979).

So far as the affiliation process itself is concerned, the NLRB and the
federal courts have required that there be an election on the question of affilia-
tion and that the procedures surrounding such election meet at least minimum
standards of due process and contain adequate safeguards to protect the secrecy
of the vote. If those standards are met, the NLRB  will certify an independent
as a local of a national union or will amend the certification of a local. It
is not required that the NLRB or any other outs'ide entity conduct the election
and the NLRB has held "repeatedly that the stri!ctures  it imposes upon its own
election proceedings are not generally applicable in proceedings to amend certi-
fication or in employee affiliation elections." Quemetco, Inc., 226 NLRB No. 216.;
94 LRRM 1040 (1976); Victor Comptometer Corp., 223 NLRB No. 191, 92 LRRM 1097
( 1 9 7 6 ) .

The critical elements of a valid affiliation election which the federal cases
require are the following: (1) proper notice to all bargaining unit members; (2)
adequate time for reflection and discussion before the election; (3) an "orderly"
vote; (4) reasonable precautions to protect the secrecy of the ballots; and (5)

the vote may be restricted to union members. With regard to this final element,
the NLRB has stated that affiliation votes are basically internal, organizational
matters, but that prior to an affiliation vote, non-union members of the bargain-
ing unit must be given a sufficient opportunity to become eligible voters. Amoco
Production Co., supra; Hamilton Tool Co., ‘190 NLRB No. 114, 77 LRRM 1257 (1971).

I I The Hamilton case illustrates the model affiliation process in action. In
that casemderation, an independent union, was' the certified bargaining
representative of Hamilton's employees. Sometime in 1969 several members,

- ,
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including two Federation officers, became interested in affiliating with the
UAW. The matter was first discussed at the union's general membership meeting
on January 18, 1970. A UAW representative was there and made a presentation.
Notices were posted throughout the plant on January 19 and February 9, 1970
advising employees that the matter would be discussed again at the February 15,
1970 meeting. At the February 15 meeting the subject was again discussed and a
secret ballot election was set for March 15, 1970. Notices to that effect were
posted on February 15, 1970. On February 23, 1970, a change of polling place
was posted.* A third notice and a map were posted on March 9, 1970, and
reminders were distributed at work and mailed to the employees' homes on March
12 and 13. Members signed in at the March 15 election meeting at which the
affiliation proposal was read and UAW representatives were introduced. The
meeting was then opened to questions from the floor. The voting procedure
included voting booths and a locked ballot box. Ballots were handed to voters
as they entered voting booths. The election meeting was held at the usual time
and place for union functions. Non members were not invited to attend or vote
at the March 15 meeting.

In the present case, MATE's executive board decided on November 21, 1980
that it wished to affiliate with Council #4. A special membership meeting for
considering and voting on that question was set for December 5, 1980. In the
interim, notification was widely distributed to bargaining unit members, but
there was no clear indication in the record of exactly when that notification
was distributed. At the meeting, there was a full opportunity for both union
members and non-members to discuss the question of affiliation and to "vote" by
signing Council 84 authorization cards. There was no secret ballot. Notifica-
tion of the intended reaffirmation vote was given approximately one week before
the January 21, 1981 meeting. Again both members and non-members were allowed
to attend and vote and again the vote was not by secret ballot.

The most obvious fatal defect in the procedure used by MATE was that there
was never a secret ballot vote taken. Although the NLRB has made some exceptions
to this requirement,** we believe that these cases represent exceptions to the
usual rule and that the justifications offered by the majority of the,NLRB in
those cases are not persuasive. Minimum due process in our judgment always __
requires the minor inconvenience and effort that a secret OalTot procedure
entails, because the privacy of one's vote is essential to the integrity of the
voting process. In most cases it is virtually impossible for us to divine with
any reasonable degree of certainty the atmosphere which prevailed at a member-
ship meeting and thereby differentiate between meetings which require a secret
vote and meetings which do not. We believe that a non-secret vote to some degree
at least always works subtle or not so subtle influences on voters and that the
purposes of tfe Act require secret ballots in all instances to,protect employees'
rights to free choice.

We believe that MATE acted in good faith in the present case and there was
no evidence of intent to subject voters to improper peer pressure at the two
membership meetings. Given the lack of prior precedent from this Board and the
apparent contradictions in NLRB precedent, it is understandable that MATE did
not insist upon a secret ballot procedure. However, as we have stated, there
is always a danger present when voting is not done in private and the fact is
that a secret ballot was never conducted. For that reason we find there was no
valid affiliation in the present case.

For the future, we suggest that the parties use the main elements of the
Hamilton process as a guide in conducting affiliation votes. It should also be
noted that sufficient notice and opportunity must be given to non-union members
to become members or do whatever is necessary under the union's internal laws to
become eligible to vote prior to the affiliation election.

Since there was no valid affiliation in the present case, the Town's refusal
to bargain with Council #4 on behalf of MATE did not constitute a prohibited
practice under the Act.

* Th,is  element in the Hamilton procedure was, of course, an apparently unexpected
aberration.

** House of the Good Samaritan, 248 NLRB No. 48, 103 LRRM 1473 (1980); Foxl%%%al Hospital, 247 NLRB No. 43, 103 LRRM 1151 (1980). -
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At the hearing, the Town's representative expressed a willingness to agree
to a consent representation election to be conducted by this Board to determine
whether or not the employees in the unit represented by MATE desire to be repre-
sented by Council #4.. The Town's representative agreed not to raise objections

* to the timeliness of such an election. In light of the Town's offer, we will
refer this matter to the Board Agent to contact the parties and ascertain whether
they mutually wish to have such an election conducted. Of course, in the event
there is no agreement for such an election, MATE is free to follow proper pro-
cedures to effect a valid affiliation.

Dismissal of Complaint and Petition

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations Act, the complaint and the
petition filed herein are hereby dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble

Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

TO:

Paul S. Timpanelli, First Selectman
Town of Trumbull CERTIFIED ,('RRR)
5866 Main Street
Trumbull, Connecticut 06611

Joseph Bogdan,  Labor Consultant
522 Boston Post Road
Milford, Connecticut 06460

Harry Fishman,  Staff Representative
Council #4, AFSCME, AFL-CIO CERTIFIED (RRR)
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106
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