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STATE OF CONNECTICUT 1
LABOR DEPARTMENT 8

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :
.

STATE OF CONNECTICUT
i
.

DEPARTMENT OF ADMINISTRATIVE SERVICES I
:

-and- :
.

CONNECTICUT STATE EMPLOYEES ASSOCIATION ;

A P P E A R A N C E S *---------_-*

Saranne P. Murray, Labor Relations Specialist
for the State

John W. Breen, Jr., Esq.
for CSEA

Case No. SPP-6009

Decision No. 2085

September 4, 1981

DECISION and ORDER

On September 4, 1980, the Connecticut State Employees Association (CSEA)
filed a complaint with the Connecticut State Board of Labor Relations (Board)
alleging that the State of Connecticut Department of Administrative Services
(the State) had engaged and was engaging in prohibited practices within the
meaning of Section 5-272(a)(4) of the Act Concerning Collective Bargaining for
State Employees (the Act) in that:

1. On February 1, 1979, Item No. 353-IR (Authorization to Establish
Hiring Rates) was amended by Item No. 345-IR (Approved Hiring
Rates).

2. Item No. 345-IR removed references for specific hiring rates
for Transportation Assistant, Senior and Associate Engineers
who presented.proof of possession of a Professional Engineering
Certificate.

3. On July 16, 1980, William R. Andrews of C.S.E.A. requested from
Commissioner Sandra Biloon, the opening of negotiations on the
matter of hiring rates.

.

4. On July 22, 1980, Robert Finder notified Mr. Andrews that the
!$a:zeould  not negotiate hiring rates for the above-named

.

5. 'WHEREFORE, the Complainant claims violation of CGS, Sec. 5-272
(a)(l)(4).

6. WHEREFORE, the Complainant claims the following relief:

(a) An order directing the Respondent to negotiate with the
Complainant on the issue of hiring rates.

(b) Any other relief deemed appropriate.

After the requisite preliminary steps had been taken, the matter was brought
., before the Board for a hearing on April 9, 1981. Both parties appeared at the

hearing and were provided with full opportunity to adduce evidence, examine and
cross-examine witnesses and make argument. The CSEA filed a post-hearing brief.
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Upon the whole record before it, the Board makes the following findings of
fact, conclusions of law, and order. 1

t

1 Findings of Fact I
t

1. The State of Connecticut Department of Administrative Services is an
i 'I.<

-, employer within the meaning of the Act. ! '
:

2. The Connecticut State Employees Association is an employee organization
within the meaning of the Act and since December 15, 1976 has been the exclusive I .
bargaining representative for the Engineering, Scientific and Technical (P-4)
bargaining unit of state employees. '1 '-.

3. The parties have had in effect between them two collective bargaining
agreements. The first covered the period from July 1, 1977 to June 30, 1979

1. *.'

(Ex. #3).  Substantial portions of this first agreement were also part of a - '- -- 1' .
"Master Contract" which covered several other state bargaining units in addition
to the P-4 unit. I '.!

4. At all times relevant to this case, the State-has had in effect a salary
compensation system which assigns a specific salary grade for each bargaining
unit position. Each salary grade contains within it seven steps that constitute /I.

.

a range from minimum to maximum for salaries within that grade. The salary
difference between each step is equivalent to an increment which is paid annually
to employees whose performance merits movement to the next higher step. 1 . ,

5. On December 16, 1976, State Personnel Commissioner Sandra Biloon issued
a directive entitled ITEM NO. 353-IR AUTHORIZATION TO ESTABLISH HIRING RATES \
(Ex. 86). The directive authorized the hiring of employees for positions listed=;r.l::='  .-.
in the directive at steps above the first step of the established salary grade.

6. The directive provided in relevant part as follows:

Code Title- -
x x x

s.G. Step_ Rate

.8837 Transportation Assistant Engineer
Professional Engineer Certificate

20
3 527.97

.

8719 Transportation Associate Engineer. (Administration)
(Bridge Design)(Construction)(Drainage)(Electrical)
(Foundations)(Highway Design)(Hydraulics)(Res;arch)
(Traffic)(Utilities)
Professional Engineer Certificate 3

8774 Transportation Senior Engineer (Administration)
(Bridge Design)(Construction)(Drainage)(Electrical)
(Foundations)(Highway Design)(Hydraulics)(Main-
tenance)(Research)(Surveys)(Traffic)(Util-
ities) 22
Professional Engineer Certificate 3

x x x

7. The ITEM NO. 353-IR directive also expressly provided in relevant part
as follows:

"Authorization is granted to raise the salary of incumbents of
the above classes, where salary is below the authorized hiring rates
and who have the required minimum educational qualifications, up to
the authorized hiring rate.

This cancels all previously established IRS." (Ex. t6)

8. The directive authorized the hiring of engineers (in the three specific
positions listed) who held a professional engineer certificate at step 3 of the
relevant salary grade. The directive also authorized the raising of the salary
of incumbent engineers (in the three specific positions listed) who held or

acquired a professional engineer certificate to step 3 of the salary schedule
if the incumbent had not yet reached the step 3 salary level.

_ . _
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9. Between December 1976 and February.1979, the State did in fact move i
incumbent engineers who acquired a professional engineering certificate to step 3 - ;
as provided in the directive. I

10. Engineers in the listed positions came to expect such an increase upon
acquisition of a professional engineering certificate and at least two incumbent
'engineers studied for and took the'required examination for a professional
engineering certification in the belief that they would receive an increase to
step 3 if they were successful in qualifying for the certificate.

11. Between October 1977 and June'23, 1978, the parties' Labor/Management _
Reevaluation Committee conducted a study and reached agreements through discus-
sions on upgradings in salary grades for many of the positions within the P-4
bargaining unit (see Ex. 13, 14). This study, the discussions and the upgradings
took place pursuant to Section I9 "(C1as.s Reevaluations)" of the 1977-79 collec-
tive bargaining agreement.

12. As a result of agreements made by the Labor/Management Reevaluation
Cotmnittee,  the position of Transportation Assistant Engineer was upgraded from -.
salary grade 20 to salary grade 22; the position of Transportation Associate
Engineer was upgraded from salary grade 24 to salary grade 26; and the position
of Transportation Senior Engineer was upgraded from salary grade 22 to salary
grade 24.

13. During the discussions of the Labor/Management Reevaluation Cornnittee,
neither party raised the question of what effect, if any, upgradings would have
on the then existing policy and practice of moving incumbent engineers to ttie
step 3 of the salary schedule upon acquisition of a professional engineer
certificate. __ .

14. On February 8, 1979, Sandra Biloon, Director of Personnel and Labor
Relations for the State* issued a new directive entitled ITEM NO. 345IR (Amended)
APPROVED HIRING RATES (Ex. #7). This directive included a memorandum which pro-
vided as follows:

TO: Agency Heads/Personnel Officers

FROM: Sandra Biloon, Director of Personnel and Labor Relations

RE: Approved Hiring Rates

Attached is an updated list of hiring rates which are in effect as of
February 1, 1979.. It supersedes all previous authorizations, many of
which had been issued for classes whose salaries are now more competi-
tive as the result of collective bargaining upgradings.

All future appointments to the subject classes should be made at the
advanced rates, as indicated.

Any subsequent modifications to these rates'will be published with
our monthly list of approved classification-compensation items.

15. The new directive contained a new list of specific positions with
authorized hiring rates above.the first step. The engineering positions listed
in the December; 1977 directive (see finding 86 above) did not appear in the new
directive.

16. The new directive contained no express reference to the status of
incumbents' salaries.

17. A copy of the February 8, 1979 directive was sent to and received by
CSEA's  executive director, Edward Caffrey.

' '* This posftion  is the successor to the position of Personnel Commissioner
rrsulting  from An Act Concerning the Reorganization of the Executive Branch
of State Government, Public Act 77-614.

- ,
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18. In December, 1978, the parties had begun negotiations for a successor
contract to the 1977-79 agreement. These negotiations concluded on February 5,
1980 at which time the parties agreed to their second contract, the 1979-81
contract. (Ex. #2)

19. During these negotiations , neither party raised the question of incumbent
engineers being moved to step 3 of their salary grade upon acquisition of a pro-
fessional engineer certificate.

20. Caffrey was not a member of the CSEA's  bargaining team for the P-4 unit.

21. Donald Pogue, Esq. was retained by the Association as coordinator of
bargaining between the several CSEA units (including P-4) then engaged in successor
contract negotiations with the State.

22. Caffrey never informed Pogue or the members of the P-4 bargaining team
of the existence of the February 19, 1979 directive. Caffrey also did not inform
the staff representative for the P-4 unit (initially Alan Mazzola and later Bill
Andrews) of the February 19, 1979 directive.

23. In November, 1978, James Loersch, a transportation engineer, took an
examination for his professional engineering certificate. In March, 1979, Loersch
received notification that he had qualified for certification. Whereupon, Loersch
contacted Gaylord Aleman at the State Department of Transportation Personnel
Office, provided Aleman with a copy of Loersch's professional engineer's license
and requested a salary increase to step 3.

24. Aleman informed Loersch that the increase would be processed and that
Loersch would receive it in a few months. . .

25. By late 1979, Loersch had not received his requested increase and he
contacted William Andrews and asked him to look into the matter. Andrews con-
tacted Aleman who told Andrews that the State Personnel Department had the
request and that Aleman expected an answer at any time.

26. In November, 1979, Carl Bard, an assistant transportation engineer, took
the professional engineer certification examination. On April 17, 1980, Bard was
informed that he had qualified for certification.

27. Bard contacted Aleman to request his increase to step 3. Aleman informed
Bard that there-was some controversy concerning increases to.step 3 upon acquisition
of a professional engineer certificate.

28. Bard had also become aware of the long delay in Loersch receiving his
increase to step 3 and decided that he should contact his union.

29. Bard contacted Andrews and explained what had transpired; whereupon
Andrews contacted Roy Dion, Assistant Chief of Personnel Services for the State,
to inquire about the problems Loersch and Bard were having concerning their
increase to step 3.

30. Dion informed Andrews that movement to step 3 for incumbent engineers
who received a professional engineer certificate was no longer state policy.

31. On July 16, 1980, dndrews wrote a letter to Sandra Biloon .in which he
claimed that the State had implemented a unilateral change in a mandatory subject
of bargaining and requested immediate negotiations. (Ex. 84)

32..  On July 22, 1980, Robert Finder, Labor Relations Director for the State,
responded to Andrews',letter  of July 16, 1980:

Dear Mr. Andrews:

Reference is made to your July 16, 1980 memorandum concerning
Transportation Assistant, .Senior  and Associate Engineers.

It is our position that the State has the right and prerogative
to establish and disestablish hiring rates for individuals or classes
of positions to meet recruitment needs provided such rates remain
within the established salary range. We have an established past
practice for establishing or disestablishing such hiring rates without
negatiation.

(Exhibit 15)
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33. Until the hearing before the Board, no one from the State had informed
either Loersch or Bard that they would not be moved to step 3 as per their request.

34. On March 28, 1979, the following memo had been sent to Sandra Biloon
from Daniel Muirhead, Personnel Director at the Department of Transportation,
with a copy to Gay Aleman:

The Department of Transportation requests that reconsideration be given
to include the classes of Transportation Senior Engineer and Transporta-
tion Assistant Engineer at the third step for possession of Professional
Engineer Certificates under Item #345-IR (Amended).

The original.authorization at the third step was not intended to be solely
a hiring rate since the Department has done little or no hiring at that
level over the years. Rather, the rate was established to instill a pro-
fessional incentive within the existing structure that would result in
the needed professionalism that is essential in the field of engineering.
Department engineers are involved in consultation and communication with
outside agencies and firms in the performance of their duties and posses-
sion of the Professional Engineer Certificate greatly enhances their
positions during their discussions.

Your prompt consideration of this request would be appreciated at this
time.

s (Exhibit #8)

Conclusions of Law . .
1. The practice of increasing the salary of incumbent'engirieers to the:  third" :

step of their salary grade upon their acquisition of a professional engineer cer-
tificate concerned wages and is a mandatory subject of bargaining.

2. The State did not provide the CSEA with full notice and a reasonable.
opportunity to bargain about the change until April, 1980, and the CSEA's  July,
1980 request to bargain and September, 1980 filing of the complaint were timely;
therefore the CSEA did not waive its right to bargain over the change in practice.

3. The State violated its duty to bargain in good faith under Section 5-272
(a)(4) of the Act when it unilaterally changed the practice of increasing the
salary of incumbent engineers to the third step of their salary grade upon their
acquisition of a professional engineer certificate.

Discussion

The issue, on its merits, has been stated by the CSEA in its brief as
follows:

Whether the state of Connecticut has violated C.G.S. 5-272(a)(4)
in that it unilaterally changed a condition of employment by abolish-
ing an increased salary differential for the positions Transportation
Assistant Engineer, Transportation Associate Engineer, and Transporta-
tion Senior Engineer, which accrued to the employee therein when he
acquired a professional engineering certificate, and thereby refused
to bargain in good faith. (p. 1 of CSEA brief)

This statement of the issue is more narrow than that posed in the complaint and
the issue as stated by the CSEA in its opening remarks at the hearing. We take
this restatement as an intentional limiting of the issue before us to whether an
incumbent in one of the three engineering positions must be moved up to step 3
of the salary grade upon acquisition of a professional engineering certificate.
That portion of the original. issue that concerned whether new hires who already
possess a professional engineering certificate must be hired at step 3 is deemed
by us to have been abandoned.

We have consistently held that, absent an appropriate defense, an employer
may not unilaterally change an existing condition of employment which concerns a
mandatory subject of bargaining. It does not matter whether the item in question
has been guaranteed to the empldyees through embodiment in a contract. It is
enough that the benefit or condition existed by practice and involved a mandatory

-5;



subject of bar
9
aining. NLRB  v. Katz, 369 U.S. 736 (1962); Town of Newington.

Dec. No. 1116 1973); Personnel Policy Board, Dec. No. 1461 (1976); Board of
Police Commissioners, Town of Hamden, Dec. No. 1484 (1977); Greenwich Board of
Education, Dec. No. 1580 (1977); Bethel Board of Education, -No.).

The facts in the present case show that beginning in December 1976, with the
issuance of ITEM NO. 353-IR, and upon the implementation of its terms thereafter,
incumbent engineers in the three positions in question enjoyed increased salary
to step 3 of their salary grade upon acquisition of a professional engineer cer-
tificate. This salary benefit had become an established practice by February,
1979. There is no doubt that the benefit concerned a mandatory subject of bar-
gaining. The Act's express language mandates bargaining over "wages, hours and
conditions of employment." The benefit in question concerns "wages" in the
clearest sense of the word and therefore concerns a mandatory subject.

In its defense, the State argues that the complaint has not been timely filed.
The State recognizes that the Act contains no provision which constitutes a statute
of limitations, but argues that complaints must be filed within a reasonable time.
In the present case, the State argues, the CSEA received notice of the intended
changes in February, 1979 when then Executive Director Edward Caffrey received a
copy of ITEM NO. 345-IR (Amended) from Sandra Biloon. It was not until one-and-a-
half years later that the complaint was filed.

We take the State's argument as based upon the Connecticut Supreme Court's
admonition in City of Norwich v. Norwich Firefighters, 173 Conn. 210 (1977) that
a union must avail itself of a reasonable opportunity to request bargaining or
lose its right to bargain the subject in question. In Norwich, the union wiis
expressly and unequivocally informed by letter from the City's corporation counsel
that the City intended to abolish the longstanding practice of including accumu- ...:-
lated sick leave in computation of retirement benefits. There was no doubt that
the union completely understood the meaning of the letter., yet the union in that
case waited approximately three years before it either requested bargaining or
filed a complaint with the Board. Upon these facts, the Supreme Court found that
the union had a reasonable opportunity to request bargaining, but had failed to
do so. Therefore, the Court held that, in effect, the union had waived its right.
to bargain over the change.

Since the Supreme Court decided Norwich, we have had occasion to apply the
Court's reasoning in at least two cases.In Town of Suffield, Dec. No. 1495 (1977)
we found that the union had waived its right to bargain over new rules and regula-
tions unilaterally implemented by the Town because the union had clear prior T ~0
notice of the Town's intention to implement the changes for a total period of
twenty-four months. The intent of the Town to change the rules and regulations
was found to have been common knowledge even among the union officials and the
police officers in the bargaining unit for a period of fifteen months before the
change was made and the union delayed an additional nine months after the changes
had been notorioay  implemented before either requesting negotiations or filing
a complaint. We found on these facts that based on Norwich there had been a
clear waiver by the union of its statutory right to bargain over the changes.

In City of New Haven, Dec. No. 1558 (1977); we had occasion to apply and con-
sider further the Court's decision in Norwich. In that case the City sought to
implement a program which involved the transfer of some bargaining unit work to
non-bargaining unit employees. The facts of that case demonstrated that the union
had the clearest possible notice* of the intended implementation of the new pro-
gram and had faiied to request negotiations or file a complaint even when it knew
for several months that the City had sought and received funding for the program
and was actually recruiting personnel through local newspapers for the program.
We dismissed the union's complaint because it had failed to avail itself of a
reasonable opportunity to bargain and we stated in detail the analysis to be
applied in such cases:

Norwich did of course deal with a unilateral change and the
. decisionl-early  does put some obligation on a union to participate
in seeking negotiations in such a context. We interpret the decision

* It was shown that the union had even had a membership vote concerning the
program in which the membership had voted its opposition to the program. However,
the union never clearly conmunicated this position of opposition to, the City.
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this way: although an employer has an initial duty to propose bar-
gaining about a change he wishes to make (concerning a mandatory
subject of bargaining) his conduct is to be judged in its entirety
and in context as of the time a complaint is filed. If the employer
announces the change without proposing it for negotiation at the on-
set, this does not free the union of a duty on its part to propose
bargaining where there is full notice and a reasonable opportunity
to do so. And,if thereafter the change is implemented without bar-
gaining neither party can fault the other for the lack of negotiation.

(emphasis added)

The facts in the present case show that the State never proposed negotiations
over the change. However, as is clear from what we said in New Haven, if the CSEA
had full notice and a reasonable opportunity to itself propose bargaining over the
change, but failed to do so, there would be a waiver. We find that there was no
waiver here because the Union did not have full notice of the change until Dion
told Andrews in middle or late April of 1980 that the State's policy had changed.
After what we consider to have been a reasonable period in which Andrews could do
his own research on the question, bargaining was requested by Andrews on July 16,
1980 in his letter to Biloon.

We do not believe that the copy of Item 345-IR (Amended) sent to Caffrey in
February 1980 constituted full notice. Unlike Item 353-IR. that document contained
no express reference to the status of the salary of incumbents who acquire appro-
priate educational qualifications. It.is  true that Item No. 345-IR stated that it
superseded "all previous authorizations", but the subject matter of Item No. 345-IR
referred exclusively to "hiring" rates and "future appointments to the subject
classes." Surely Item No. 345-IR constitutes full-notice as to changes in hiring..- .-
‘rates, but unlike Item No. 353;IR back in 1976, it contained no mention of raising
(or no longer raising) the salary of incumbents. It may be argued that even in
the absence of such an express reference, loqic  would indicate that the increase
in salary for incumbents was conditioned-upon the position being listed as author-
ized for advanced hiring rates. The problem with this argument is that the State
sent out a contradictory and express message with regard to the status of incumbent
engineers. Within approximately a month of Item No. 345-IR (Amended) being issued,
the personnel department at the Department of Transportation told Loersch that he
would receive the increase to step 3. If Loersch had been told the truth, he
would undoubtedly have gone to his union. Negotiations would have been requested
and/or a complaint would have been filed within a month of Item No. 345-IR (Amended)'s
issuance. When Andrews inquired of Aleman at the Department of Transportation per-
sonnel office in November 1979,,  he also was told that Loersch would be receiving
his increase. It was not until Loersch had lost all patience and Bard had been
told that there was a .problem  with getting his increase that the real truth began
to emerge. It was .not until Dion told Andrews clearly and unequivocally that the
policy had been changed that it can fairly be said that the Union had full notice.
The time between Dion's conversation with Andrews in middle or late April and
Andrews' request for bargaining in July was not unreasonable. We find there was
no waiver and the CSEA's  request for negotiations and filing of the complaint to
have been timely.

.Finally,  we recognize that this decision and the necessary remedy will result
in an anomaly in that incumbent engineers who receive a certificate will be moved
to step 3 while newly hired engineers who possess a professional engineer certifi-
cate will be hired at step I. If this does prove to be the case, it will be up to
the State to find an equitable solution because it was the State which allowed the
present situation to develop.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board
of Labor Relations by An Act Concerning Collective Bargaining for State Employees,
it is ORDERED that

I . The State of Connecticut shall cease and desist from:

.(a) refusing to move incumbents in the classifications of
Transportation Assistant Engineer, Transportation Associate Engineer,
and Transportation Service Engineer up to step 3 of their salary
grade upon acquisition of a professional engineer certificate; and
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. (b) refusing to bargain with the CSEA concerning the subject
1 I matter in paragraph (a).

II. The State of Connecticut shall take the following affirmative action
which the Board finds will effectuate the purposes of the Act:

(a) Move the salaries of James Loersch and Carl Bard to step 3 of
their respective salary grade and pay them retroactively back to the date
upon which they made their respective requests for increases;

(b) Make whole in the same manner any other incumbent engineers
in the three named classifications who were refused similar increases
because of the change in policy;

(c) In the future continue to increase the salary of incumbent
engineers in the three named classifications when said incumbents
acquire their professional engineer certificate unless and until
negotiated otherwise with the exclusive bargaining agent of the P-4
unit, or impasse has been reached in those negotiations;

(d) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting in a conspicuous place where
the employees involved customarily assemble, a copy of.this  Decision
and Order in its entirety; and

(e) Report to the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Folly Brook Boulevard, Wethers-
field, Connecticut, within thirty (30) days of the receipt of this

-, Decision and Order of the steps taken by the State of Connecticut to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y-nlennti&Srn~-
Kenneth A. Stroble

Mrs. Sandra Biloon
Director of Personnel and Lnbor Relations
Room 403, State Office Building _ CERTIFIED
Hartford, Connecticut 06115 0-w

Ms. Saranne P. Murray
Labor Relations Specialist
Room 529, State Office Euilding
Hartford, Connecticut 06115

William Andrews, CSEA
760 Capitol Avenue
Hnrtford, Connecticut 06106

John W. keen, Esq. .
760 Capitol Avenue
Hortford, Connecticut 06106
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