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DECISION and ORDER-

On February 19, 1980, Local 1303 of Council #4, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the East Haven Board
of Education (the School Board) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the
Act) in that:

The respondent is in violation of the Act, in that they
are using non-bargaining unit people to perform bargain-
ing unit work without the consent nor negotiating with
the Union. The Respondent is also violating civil
service rules in not filling jobs that have been tested
for by bargaining unit employees.

REMEDY: Comprehensive statutory remedy and other remedy
the Board may deem just.

After the requisite preliminary administrative steps had been
taken, the matter came before the Labor Board for a hearing on
December 10, 1980. Both parties were afforded a full opportunity
to adduce evidence, examine and cross-examine witnesses and make
argument. The Union filed a written brief.

On the basis of the record before it, the Labor Board makes
the following findings of fact, conclusions of law and order.

Findings of Fact

1. The School Board is a municipal employer within the meaning
of the Act.

2. The Union is an employee organization within the meaning of
the Act and at all times material to this case has been the exclusive
bargaining representative for a unit of clerical and secretarial
employees of the School Board.

3. The parties have had in effect a collective bargaining
agreement (the Contract) covering the employees in the above-described
unit for the period July 1, 1979 through June 30, 1982.



4. Between July 1979 and July 1980, the School Board's budget
request was cut $700,000 from $9,600,000  to $8,900,000  by the East
Haven Board of Finance.

5. Since then, the School Board has closed one school and
reduced its teaching and administrative staff by attrition.

6. On July 6, 1979, the bargaining unit position of secretary
to the curriculum director became vacant.

7. On July 18, 1979, the School Board requested the East Haven
Civil Service Commission (the Civil Service Commission) to advertise
for the filling of the curriculum director secretary position.

8. On July 25, 1979, a bargaining unit person applied for the
position of curriculum director secretary and was subsequently
temporarily transferred to that position.

9. On September 26, 1979, the Civil Service Commission adver-
tised for applicants to fill the position formerly held by the
employee transferred to the curriculum secretary position (herein-
after referred to as the transferred employee's former position).*

\ The transferred employee's former position was advertised
for zz*Se tember 26, 1979 and tested for on October 16 1979

B
On

December , 1979, the Civil Service Commission notified  the &hooL
Board of the candidates certified as eligible. However, the posi-
tion was not filled and the eligibility list expired.

11. On July 9, 1980, the School Board decided to eliminate
both the position of curriculum director secretary and the position.'
of secretary to the administrative assistant, and combine the duties
of those positions into a new position of secretary to the curriculum
director/secretary to administrative assistant.

12. The Civil Service Commission informed the School Board that
it did not have the authority to eliminate the two positions, but
that it could request the Civil Service Commission to eliminate the
positions.

13. Upon investigation, the Civil Service Commission concluded
that the two positions could not be combined because they involved
too much work for one person.

14. On October 14, 1980, the School Board voted to rescind the
transfer of the employee temporarily in the curriculum director
secretary position. That employee was returned to her former position

15. During the period between the employee's transfer to the
position of curriculum director secretary .and her return to her
former position, her former position was filled by a non-bargaining
unit employee. The filling of that position by the non-bargaining
unit employee was never negotiated with the Union by the School
Board.

16. At the time of the hearing, a temporary employee in the
Administrative Assistant's office was performing the duties of the
curriculum director secretary.

17. On or about September 30, 1979, the position of Middle
School secretary became vacant and Marie Carbo, formerly a CETA
employee in the school, was moved into the position.

* Unfortunately, the parties neglected to provide the Labor Board
with the job title of this position and also neglected to identify
the employee in question by name.
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18. Subsequently, the position of Middle School secretary was
advertised for, a test given, and an eligibility list given to the
School Board by the Civil Service Commission. The School Board per-
mitted the eligibility list to expire without filling the position.
Just prior to the hearing, another examination was given for the
position.

19. The permanent employee in the position of secretary to
the administrative director became sick on or about March 1, 1980
and was unable to work. Beginning on June 24, 1980 to the date of
the hearing, a temporary non-bargaining unit employee, Bea McCarten,
has been assigned the duties of the administrative director secretary.

20. The School Board never negotiated the filling of the
administrative director secretary position with a non-bargaining
unit employee with the Union.

21. The hearing in this case was originally scheduled for
July 18, 1980, but as the result of a settlement agreement reached
between the parties earlier that month through the assistance of an
assistant agent of the Labor Board, the hearing was cancelled.

22.* The settlement agreement provided in relevant part:

"8. These Secretarial Bargaining Unit positions
if not eliminated will be filled with bargaining
unit employees for the school year, 1980-1981.
9. Based on the above, the Union will withdraw
Complaint No. NPP-5649.without  pre,judice,  and
if the above listed Item No. 8 is not comolied
with reserves its right to reinstitute a complaint
requesting speedy relief." (emphasis added)

23. The above described agreement was signed by the School
Board's attorney, but was never signed by the Union. On August 5,
1980, the Union wrote to the assistant agent of the Labor Board:

Please be advised that I cannot sign the stipulated agree-
ment in the above-captioned case because the Board of
Education is running rampant with part-time workers and
in one situation, eliminated one of the positions in our
complaint and is using a part-time worker to do the job.
I wish to proceed to a full board hearing in this matter,
because I feel that the Board of Education has not been
dealing in good faith throughout this whole case.

Conclusions of Law

1. The assignment of bargaining unit work to non-bargaining
unit personnel concerns a mandatory subject of bargaining.

2. The unilateral action of the School Board in assigning
bargaining unit.work to non-bargaining unit personnel constitutes .-
a refusal to bargain in good faith and a violation of the Act.

Discussion

The complaint in this case raises two separate theories con-
cerning alleged prohibited practices committed by the School Board.
The first is that the School Board unilaterally assigned bargaining
unit work to non-bargaining unit employees, and the second is that
the School Board violated civil service rules by not filling bar-
gaining unit positions which had been tested for. The latter of
these theories states a claim over which this Board has no juris-
diction. See Bridgeport Civil Service Commission, Dec. No. 1778
(1979) l



With regard to the first theory asserted in the complaint, this
Board has held that the unilateral transfer of bargaining unit work
to non-bargaining unit employees may constitute a refusal to bargain
and a violation of the Act. Fiberbosrd Paoer Products Corooration
v. NLRB,  379 U.S. 203 (1964);  Plainville  Beard of Education, Dee,
No. 1192 (1974); Sout ec. No. 1221 (1974);
Town of Hamden, Dec.
‘(1978);

toa, Dec. No. 1641
City of Kater

The evidence in this case demonstrates that bargaining unit
work was in fact unilaterally transferred by the School Board to
non-bargaining unit employees in several instances. The first con-
cerns the work of the position of secretary to the curriculum director.
From some time after October 14, 1980, but before December IO, 1980,
the School Board unilaterally assigned the work of this position to
a non-bargaining unit temporary employee. The next instance concerns
the work of the position of the employee who had been temporarily
transferred to the position of secretary to the curriculum director
during the period July 25, 1979 to October 14, 1980. During that
period, a non-bargaining unit person performed the work of the trans-
ferrod employee's former position; Another instance concerns the ~..
work of the position of secretary to the administrative director.
During the period June 24, 1980 to the time of the hearing (December
IO, 1980) a non-bargaining unit person was performing the work of
this position. The final instance concerns the work of the position
of Middle School secret,ary. During the period September 9, 1979 to
the date of the hearing (December IO, 1980) a non-bargaining unit
person, Marie Carbo, performed the duties of that position. These
facts show that the Union has proved a prima facie case of refusal
to bargain, i.e., a unilateral transfer of bargaining unit work to
non-bargaining unit employees.

The School Board defends its actions by arguing that the Civil
Service Commission, not the School Board is to blame for bargaining
unit positions not being filled by bargaining unit employees. The
School Board poPnts out that with regard to the positions of secre-
tary to the curriculum director and secretary to the administrative
director, the School Board had sought to combine these positions
into one position, but that the Civil Service Commission had stymied
this attempt. The School Board's effort to combine these positions
was made in response to a budget cut of $700,000 (89,600,000  to
$8,900,000)  that was imposed on the School Board.

This argument does not provide much of a defense. With regard
to the work of the positions of secretary to the curriculum director
and secretary to the administrative director! we do agree that the
School Board had sought to combine these positions in order to help
cope with the reduced budget and that the Civil Service Commission
thwarted these efforts. It is the School Board's position that at
least with regard to these two positions the School Board did every-
thing "humanly possibletl  to have the work of these positions combined
into one and then performed by a bargaining unit employee. We believe
that this position is not entirely accurate and to a large degree
misses the point. First, the School Board has not done everything
t'humanly11 or even reasonably possible to have these positions com-
bined and/or filled by bargaining unit employees. The School Board
has stated that it believes the Civil Service Commission has exceeded
its legal powers by refusing to recognize the School Board's combina-
tion of the two positions and by refusing to test for the combined
position. If this is the School Board's position, it is difficult
to understand why the School Board has failed to seek judicial
assistance through a mandamus or other appropriate action to require
the Civil Service Commission to act as it should. Even in light of
the Civii Service Commission's intransigence concerning combination
of the two positions and testing for the combined position, the
Civil Service Commission played no direct role in the School Board's
decision to assign the work of the secretary to the curriculum direc-
tor and the secretary to the administrative director to non-bargaining
unit personnel. There is no evidence in the record demonstrating any
effort by the School Board to explore with the Union through negotia-
tions the question of alternative methods to, or the conditions under



which, non-bargaining employees
work of these two positions.

would perform the bargaining unit
The one exception is the discussion

which took place under the auspices of the Labor Board's assistant
agent after the complaint had been filed. That will be dealt with
further below.

The School Board's troubles with the Civil Service Commission
were not shown to have extended in any way to the positions of
Middle School secretary or the po sition  formerly occupied (and
later re-occupied) by the bargaining unit employee who filled in
as secretary to the curriculum director.
these positions,

With regard to work of
the School Board simply unilaterally gave their

work to persons outside the bargaining unit. Indeed, with regard
to the position of Middle School secretary,the  Civil Service Com-
mission had advertised, tested, and produced a list for the position,
but the School Board failed to select a person to fill the position.
No explanation was given for the School Board's failure to do so,
and the non-bargaining unit person has continued in the position.

The School Board also arglles in defense of its actions that
this entire matter was settled by agreement of the parties in July,
1980, under the auspices of an assistant agent of the Labor Board.
We agree with the Schocl Board that an agreement was reached between
the parties to settle the case. However, that agreement was con-
tingent upon the School Board's refraining from assigning the secre-
tarial bargaining unit work to non-bargaining unit employees. The
School Board can hardly claim that the settlement agreement precludes
the Union from proceeding with its complaint when the evidence shows
that the School Board has failed to live up to its part of the bargain.

The evidence is clear that the School Board has violated its
duty to bargain by assigning bargaining unit work to non-bargaining
unit personnel. The financial difficulties of the School Board ad
its problems with the Civil Service Commission do not prevent that
conclusion. This Board has the power under the Act to award back
pay for such violations, but in this case we will not do so retro-
actively, because we do recognize the School Board's financial
difficulty and the obstacles created by the Civil Service Commission.
We shall, however, retain jurisdiction over this matter and if itwis
shown in any subsequent hearing on compliance with our order that
the School Board has continued unilaterally to give bargaining unit
work to non-bargaining unit employees, we will feel free to order
back pay extending from the date of this order.

O R D E R

State
By virtue of and pursuant to the power vested in the Connecticut
Board of Labor Relations by the Municipal Employee Relations

Act, it is

ORDERED, that the East Haven Board of Education shall:

I. Cease and desist immediately from unilaterally assigning
bargaining unit work to non-bargaining unit personnel unless and '
until such assignment is agreed to by the Union after negotiation
or until final impasse in such negotiations has been reached.

II. Take the following affirmative steps which the Board finds
will effectuate the purposes of the Act:

(a) Bargain with the Union upon request with regard
to assignment of bargaining unit work to non-bargaining
unit personnel;

(b) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting,
in a conspicuous place where the employees involved cus-
tomarily assemble, a copy of this Decision and Order in
its entirety; and
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(c) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of the
steps taken by the East Haven Board of Education to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Kenneth A. Stroble
Kenneth A. Stroble, Chairman

s/ Patricia V. Low
Patricia V. Low

TO:

George Barbarito, Superintendent
East Haven Board of Education CERTIFIED (RRR)
87 Gerrish Avenue
East Haven, Connecticut 06512

James F. Krebs, Chairman
East Haven Board of Education
87 Gerrish Avenue
East Haven, Connecticut 06512

Richard Hershatter, Esq.
35  Center Street
New Haven, Connecticut 06511

Mr. Emmett Curley, Staff Representative
Local 1303 of Council #4, AFSCME, AFL-CIO CERTIFIED (RRR)
742 Worthington Ridge
Berlin, Connecticut 06037

William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106
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