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DECISION
and

DISMISSAL OF COMPLAINT

On September 18, 1980, Local #1183,  Council #4, American
Federation of State, County and Municipal Employees, AFL-CIO (Union)
filed with the Connecticut State Board of Labor Relations (Board) a
complaint. On March 2, 1981, the Union filed an amended complaint
alleging that the Town of Wallingford (Town) had engaged and was
engaging in unfair labor practices within the meaning of the Munici-
pal Employee Relations Act (Act) in that:

. The respondent has unilaterally changed the position of
Real/Pers. Prop. App. to Deputy Assessor and changed the
rate of pay and the duties without negotiating the impact
as to wages, hours,
with the Union.

and other conditions of employment
The position of Real/Pers.  Prop. App.

is identified in the pay plan of the Contract in force
between the respondent and the complainant.

REMEDY: The complainant seeks comprehensive statutory
remedy, including, but not limited to, order-
ing the respondent tolimmediately  restore the
position of Real/Pers. Prop. App. and render
whole any employees who may have been harmed
by the respondent's actions.

After the requisite preliminary steps had been taken, the matter

fl!
came before the Board for hearing on March 5, 1981.
appeared at the hearing and were fully heard.

The parties

written briefs.
Both parties filed

On the whole record the Board makes the following findings of
fact, conclusions of law, and order.

Findinas  of Fact

1.
Act.

The Town is a municipal employer within the meaning of the

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive bargain-
ing representative for a unit of clerical and highway employees.



3. A collective bargaining contract presently exists between
the parties effective from July 1, 1979  until July 1, 1981.

4. The Union has a position within its bargaining unit entitled
Real and Personal Property Appraiser.

5. The job description for this position reads as follws:

GENERAL STATEMENT OF DUTIES: Combines work experience
with formal schooling in study of accounting and other
courses pertinent to-real and-personal property appraising.
According to assignment may participate in the development
and tabulation of technical information involved in the
assessment of real and personal property on the grand list
of the Town, On assignment, he will inspect sites of new
construction, renovations, additions and demolitions;
inspect, measure and collect assessment information on
residential buildings; assist the assessor in making
personal property inspections. In preparing information
for assessment purposes will use various assessment
methods, ranging from sight appraisal to detailed examina-
tion of books of account. He will assist the assessor in
such phases of the assessment function, as his training
and skill permits, and will perform any related work as
required. In addition to above, will participate in an
educational program, as approved by the Assessor, the
Ep;a;oller and .the Personnel Director, attending evening

. s in subjects pertinent, at a recognized college or'
university.

6. Sometime in early June 1980 the Union was informed that
this position had become vacant and that the Town had created a new
position known as Deputy Assessor.

7. The job description of the Deputy Assessor position reads
as follows:

GENERAL STATEMENT OF DUTIES: Develop, prepare, and
tabulate technical info-ion involved in the assessment
of real and personal property on the grand list of the
Town. Inspect sites of new construction, renovations,
additions and demolitions; inspect, measure and collect
all assessment information on residential, commercial
and industrial buildings. In preparing information for
assessment purposes, will use various assessment methods.
Preparation of pricing schedules and the investigation
of sales information and construction costs in computing
replacement values. Will assist the Assessor in all
phases of the assessment function and data processing
procedures and performing any related work as required.
Performs all functions of the Assessor in his absence.

8. On July 18, 1980, Peter Thor, Staff Representative for the
Union, wrote Stanley Seadale, Personnel Director for the Town,
indicating that it was his understanding that the Town had changed
the position of Real and Personal Property Appraiser to Deputy
Assessor and considered this change to be a violation of the Act.

9. Seadale responded on September 12, 1980 indicating that
the management rights clause in the contract permitted the Town to
establish such a position.

IO, Subsequently Thor notified Seadale that he would file a
complaint with the Board.

11. The Town has not eliminated the Real and Personal Property
Appraiser's position, but has not refilled that opening.

12. The position of Deputy Assessor has not been filled.



Conclusions of Law

1. The unilateral assignment of bargaining unit work to non
bargaining unit employees may be a violation of the Act.

2. The Union's complaint is premature since no actual assign-
ment has taken place.

Discussion

The gravamen of the Union's complaint is that the creation of
a new position of Deputy Assessor coupled with the unwillingness
of the Town to fill the vacant bargaining unit position of Real
and Personal Property Appraiser constitutes a wrongful unilateral
assignment of bargaining unit work to non bargaining unit employees
and ,thus a refusal to bargain.

The federal courts, NLRB and this Board have all held that the
unilateral contracting out or assignment of bargaining unit work to
non bargaining unit personnel may constitute a refusal to bargain
in good faith and a violation of national and parallel labor rela-
tions statutes. Fiberboard Products Corp. v. NLRB, 379 U.S. 203
(1964); Plainville Board of Education, Dec. No. 1192 (1974); Cit
of WaterbuD, Dec. No. 1436 (1976). +As we noted in City of Mi ford,
the assignment of bargaining unit work to non bargaining unit per-
sonnel has the potential of seriously impairing the collective
bargaining process:

.

Essentially what the practice does is allow the Employer
to use the possibility of selective job elimination as
a kind of ultimate bargaining pressure. If the specter
of job loss is constantly hovering in the background,
it cannot but diminish employees' willingness to seek
the protection and assert the rights afforded them by
statute. Similarly, the practice reduces bargaining
unit members' confidence in their representation and
therefore tends to undermine the overall process of
collective bargaining. City of Milford, Dec. No. 1849
(19801,  P. 3.

In reviewing the two job descriptions in question, it is clear that. . . .the responsibilities of each are strikingly similar and if actual
duties were so shifted a violation of the Act would be found. Ex-
perience has shown us that frequently the actual nature of duties
outlined in a job description varies greatly from an employee's
actual duties. In the present case, neither of the positions in
question is presently filled. Therefore we cannot know with any
degree of accuracy what the actual duties and responsibilities of
these positions will be.

The Union asks us to hold the Town in violation of the Act for
conduct it has yet to undertake. We, however, believe the threat
of such action is not enough to sustain a finding of a prohibited

Jr practice. The Town may decide not to fill the position of Deputy
Assessor and/or to reshape the duties of both positions. 'To decide
the issues without having the benefit of knowing what job duties
are actually being performed by each individual in question is too
speculative and thus premature.
(1961).

See, Poe v. Ullman, 367 U.S. 497

We conclude that .the case should be dismissed without preju-
dice to the Union refiling after the position and/or positions in
question are filled and after actual assignments, duties and
responsibilities have taken shape.
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Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that the complaint
hereby is, dismissed.

filed herein be, and the same

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY- s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble - - -

s/ Patricia V. Low
Patricia V. Low

TO:
* The Honorable Rocco J. Vumbaco

Town of Wallingford
Municipal Building, 350 Center Street
P. 0. Box 427
Wallingford, CT 06492

Stanley Seadale, Personnel Director
Town of Wallingford
Municipal Building, 350 Center Street
P. 0. Box 427
Wallingford, CT 06492

Brian Farrell, Esq.
Town of Wallingford
Municipal Building, 350 Center Street
P. 0. Box 427

,;t Wallingford, CT 06492

Peter Thor, Staff Representative
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, CT 06037

J. William Cagne, Jr., Esq.
207 Washington Street
Hartford, CT 06106

CERTIFIED (RRR)

CERTIFIED (RRR)
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