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DECISION and ORDER

On July 7, 1980, Local 1303-73 of Council ii4,  American Federa-
tion of State, County and Municipal Emcloyees,  AFL-CIO, hereinafter
the Union, filed with the Connecticut State Board of Labor Relations,
hereinafter the Board, a "correctedft  complaint alleging that the
Town of Hamden, hereinafter the Municinal  Employer, had engaged and
was engaging in prohibited practices within the meaning of Section
'&4;7a;f  the Municipal Employee Relations Act, hereinafter the Act,

:

1. The Town, without negotiations or consent, unilaterally
eliminated an existing practice where for many years
the employees and supervisors had an annual outing on
one afternoon with pay.

2. In 1980, the 14ayor refused the employees time off with
pay, but allowed time off if the employees agreed to
make up the time at a later date.

The remedy sought was comprehensive statutory remedy.

After the requisite administrative steps had been duly taken
the matter came before the Board for hearing in the Labor Department
building in Kethersfield, on October 28, 1980 and December 18, 1980.
Both parties appeared and were represented by counsel. Full oppor-
tunity was afforded to adduce evidence, examine and cross-examine
witnesses, and mEdie  argument, Written briefs were filed by the
parties on March 10, 1981.

On the whole record before it the Board makes the following
findings of fact and conclusions of law.

Findings of Fact

1. The Town is
the Act.

a municipal employer within the meaning of

2. The Union is an employee organization within the meaning
of the Act.



3. The par-tics entered into a contract effective July 1, 1979
and extending through June 30, 1980 (tlic Contract). The Contract
remained in full force and effect during the period of negotiations
for a successor contract. (Art. XXXIII, Ex. 4)

4. There is no reference in the Contract to an annual outing
of the Public Works Department. (Oct. Tr. 37-40, 43,  83)

5. Prior to 1972,  the Hamden  Public Works Benevolent Associa-
tion collected the money, ordered supplies, and organized the annual
outing. After 1972, the Union assumed these functions with the
ultimate responsibility falling on the Union president to organize
the outing. (Oct. Tr. 40, 41)

6. At least since 1970, it had been the practice to give the
employees of the Public Works De artment half a day off with pay to
attend the outing, (Oct. Tr. 397

7. In early May of 1980, the president.of,the  Union conferred"-
with the Acting Director of Public Works to set a June 27th date for
that year's outing. (Oct., Tr. 45)

8. Shortly thereafter, the Union president was informed by the
Acting Director of Public ;?orks that the employees would no longer' '.
be allowed the half a day off with pay. (Oct. Tr. 59) Similarly
on May 19, a letter from the Mayor to the Acting Director (Ex. 3)
was written and subsequently posted in the Public Works garage on
the Union bulletin board stating in pertinent part:

"mn consideration of the prevailing economic
conditions and the austerity program under which we
are working, it is not feasible to allow the Public
Works to take off the afternoon of June 27 for their
annual outing, unless we could come to an agreement
whereby the Public tiorks would work a half day on a
designated*Saturday.tl

9. On May 19, 1980, the Union initiated Step One of its
grievance procedure. Step Two was initiated on May 28, 1980. The
grievance alleged that the Tovm had violated the Contract including
"but  not limited to Article II" (Oct. Tr, 78,  Ex. 6 and 7), by not
allowing the half day off with pay for the outing, At the time of
hearing, the grievance was still pending. (Oct. Tr. 64)

IO. On June 6, 1980, the Union and the Town met in an attempt
to resolve the grievance. At this time the Town was informed by the
Union that the Union also viewed the termination of the half day with
pay as a unilateral change of an existing ractice
practice under the Act. (Oct. Tr. 99,

and a prohibited
100P

11. Negotiations for a successor agreement to the 1979-80 Con-
tract began in late February or early March of 1980.
Dec. Tr. 5-7, 23)

(Oct. Tr. 68;

12. During the course of these negotiations neither the Union
nor the Town initiated bargaining over the issue of the half day
with pay for the annual outing. (Dec. Tr. 16, 17; Oct. Tr. 13)
Nor did either side discuss the alternative presented in the Mayor's
letter. (Oct. Tr. 92)

13. Both sides agreed that the major issue to be bargained over
on the successor contract would be wage increments. (Oct. Tr. 712,
118) As a result the successor contract remains substantially the

except for changes in wages. (Oct. Tr. 93;

14. On June 27, 1980, the Public Works Department annual outing
was held as scheduled. (Oct. Tr..  48) The only difference between
the 1980 outing and the previous outin- was that the employees were
not allowed a half day off with pay, 'iOct.  Tr. 51) Prior to the
outing the superintendents and foreman in the department asked the
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employees how they wanted to take the half day. (Oct. Tr. 50)
Those who chose to take it as a vacation day, sick day, or personal
day had one-half day deducted from their time. (Oct. Tr. 71-72)
Those who chose none of the above and attended the outing suffered
a reduction in their pay for one-half day's wages. (Oct. Tr. 51)
No disciplinary action was taken by the Town on anyone who attended
the outing. (Oc-t. Tr. 49)

Conclusions of Law

1. An employer's unilateral change of an existing condition
of employment that is a mandatory subject of bargaining during the
term of an existing collective bargaining agreement may constitute
a refusal to bargain in good faith and a violation of the Act.

2. The payment to the Public Works employees of one-half
day's wages in order to attend the annual outing was an established
past practice involving a major term or condition of employment.
The facts show that the Town unilaterally changed this past prac-
tice in violation of the Act.

Discussion

At the time of the alleged prohibited practice, there was a
Contract in force, Negotiations for a future contract were in
progress. Neither dealt with the issue of payment of one-half
day's pay for the employees to attend their annual outing. In
this way, the instant case is similar to Town of Newington,  Case
No. MPP-2383, Dec. No. 1116 (1973) where we treated the matter as
"one  which concerns the municipal employer's duty to negotiate
changes in conditions of employment during the term of an existing
agreement." Id. at 4. This duty to bargain collectively may not
be subverted by a unilateral change by the employer of a major term
or condition of-employment, even when that term or condition is not
contained in the written contract between the parties. The position
which the Board adopted in Town of FJewington  is that when the col-
lective bargaining agreement is silent, the preexisting arrangement
or condition should be deemcd.to  be carried forward.

The municipal employer in this case asserts that the Union had
the burden of bargaining over the change in the preexisting condi-
tion once it became aware of that change.
Norwich Fire Fighters, et al,

City of Norwich v.
173 Conn. 210 (1977) is cited as

holding that when a union has a reasonable opportu;ity  to raise
the subject matter of the dispute during the course of collective
bargaining it must do so or lose its claim. C!i-t of Norwich can
be distinguished from the instant case, In Citv of Norv:ich,  two
and one-half years elapsed from the time that the Union became
informed of the unilateral change in pension compensation by the
employer and the date when a prohibited practice charge was filed
with the Board, Here, there was no such unreasonable delay before
the Union exercised its statutory rights. Also, there is evidence
that the only major terms negotiated by the parties in the instant
case were those involving wages.
narrow the focus

The parties implicitly agreed to
of their collective bargaining. The municipal

employer cannot now claim that any objection by the Union to the
unilateral change is waived by virtue o.f the fact that the Union
abided by this implicit agreement between themselves and the
municipal employer. The Union filed a timely complaint with the
Board and there was no waiver.

As the brief filed by the Union points out, the instant case
most clearly resembles the "Christmas turkey" cases decided by
the National Labor Relations Board (NLRB) in recent years. In
the most recent case,  Aeronca, Inc,, 253 NLRB No. 26, 105 LRRM
1541, 1543-1545, the employer cited compelling economic reasons
for its unilateral termination of its longstanding previous prac-
tice of giving its employees turkeys at Christmas time.
instant case,

As in the
there was no showing of anti-union animus. The NLRB

found no waiver on the part of the Union for failing to bargain
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over the change. The duty to bargain collectively is violated when
an employer institutes changes in employment conditions without
first consulting the Union.

It is also settled that a Christmas bonus consistently
paid over a number of years is considered a component
of wages or term of employment, even though not expressly
provided by the bargaining agreement, which cannot be
discontinued by the employer before the union has been
given notice and an opportunity to bargain. Id. at 544.-

In the instant case, the facts demonstrate that the annual
outing is likewise a component of wages or terms of employment.
What we have here is Christmas in June. We find that the unilateral
action by the Town without prior discussion with the Union clearly
amounts to a refusal to negotiate about a major term.or  condition
of employment in frustration of the purpose of the Act - the deter-
mination of working conditions through the mechanism of collective
bargaining.

The employees who attended the outing did so at e price. -Some
suffered a reduction in sick, vacation, or personal leave time;
others were docked for the half day. These deprivations resulted
from the violation of the Act.

O R D E R- -

By virtue of and pursuant to the powers vested in the Connec-----
ticut State Board of Labor Relations by Section 7-471 of the
Municipal Employee Relations Act, it is hereby

ORDERED, that the Town of Hamden  shall

I. Cease and desist from its failure to bargain with the
Union concerning the statu s of the payment of one-half day's wages
to the Public Works employees in order to attend the annual outing,

II. Take the following steps which the Board finds will
effectuate the purposes of the Act:

(a) Upon request, bargain in good faith with the Union
upon the question of whether the Public Works employees should
continue to be given one-half day off with pay in order to
attend the annual outing; if not, upon the question of what
terms and conditions shall accompany said change.

(b) Make whole the employees who suffered either a
reduction in time or actual wages as a result of their
attendance at the June 27th outing; ,

(c) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in
its entirety; and

(d) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boule-
vard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps taken by
the Town of Hamden  to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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