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MEMORANDUM  OF DECISION

On December 15, 1980, the State of Connecticut (State filed
with the Connecticut State Board of Labor Relations (Board 1 a
petition for declaratory ruling IIon the bargainability"  of two
bargaining proposals made by Connecticut State Employees Associa-
tion (CSEA)  in current contract negotiations. "Specifically,
petitioner a&L;27  the Board to rule whether demands concerning
the composition of both the State Employees Retirement Commission
and the Investment Advisory Council constitute mandatory subjects
of bargaining.lf

On February 9, 1981, the Pension Coordinating Committee (PCC)
acting on behalf of bargaining units of state employees represented
by the constituent unions of PCC, who are also engaged in current
negotiations with the State, intervened in the proceeaings.

On March 10, 1981, the parties entered into the following
stipulation:

The parties to the above-captioned case agree to
waive a formal hearing before tie Connecticut State Board
of Labor Relations and instead have the Labor Board decide
the case on the basis of the attached agreed upon stipu-
lation of facts, exhibits and briefs which will be sub-
mitted to the Labor Board on April 10, 1981.

x x.x
STIPULATION OF FACTS

1. The State of Connecticut, Executive Branch (t'petitionert'),
is an employer within the meaning of Section 5-270(a),
C.G.S.

2. The Connecticut State Employees Association (Vespondentt'),
is an employee organization within the meaning of Section
5-270(d), C.G.S.

3. .The  current collective bargaining agreements between the
State of Connecticut and Unions certified to represent
state employees all contain provisions concerning
"Retirement II.



4, With the exception of minor modifications and dif-
ferences not relevant to this proceeding, the "Retire-
ment" provision which is contained in all of these
current collective bargaining agreements was proposed
and drafted during the bargaining of said agreements,
by representatives of the state employer.

5. With exceptions not relevant to this proceeding, said
llRetirementlt provision contains the following:

"Reopener: On or after September 1, 1980, either
party may reopen negotiations for the purpose of
negotiating the retirement structure and benefits
related thereto. Any study of the retirement structure
which is completed by the employer shall be provided
to the Union by August 15, 1980, or as soon as com-
pleted,"

6. The common meaning of llstructurett, according to
Webster's New World Dictionary, is manner of organi-
zation or construction. Webster's New World Dictionary,
2nd edition, defines structure as arrangement of parts
of organs or of constituent tissue or particles in a
substance or body" . ..figuratively  the interrelation
of parts as dominated by the general character of the
whole..."

7. Petitioner and respondent are currently involved in
negotiations over the issue of pensions.

8. Among respondent's proposals are the following two
demands, the bargainability of which occasioned this
petition:

(I) lhl',etirement  Co,mmission  will be reconsti-
It will be made up of an eqval number

of emiloyees  and State representatives,
Employee representatives will be elected by
employee participants in the Plan, The
methods of that election and the terms of
said employee representatives will be mutually
agreed upon. In the event of a deadlock between
the employee representatives and the State
representatives on the Retirement Commission,
the deadlock will be resolved by an impartial
arbitrator to be selected by the members of
the Commission. If the members of the Com-
mission cannot agree on the arbitrator, the
arbitrator will be named by the American Arbi-
tration Association, pursuant to its then
obtaining Voluntary Labor Arbitration Rules.
The arbitrator% ruling in these cases will
be final and binding upon the Commission.

(2) Employee representatives elected by employee
participants will serve on the . . . invest-
ment advisory committee (council).

8(a) Among Respondent's original demands was the follow-
ing No. 25: "Employee representatives elected by
employee participants will serve on the Retirement
Commission and the Investment Advisory Committee."

9. Petitioner and Intervenor are currently involved in nego-
tiations over the issue of pensions.

10. Among Intervener's  proposals in said negotiations are the
following demands:
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Elect five new employee members of the state
employees' retirement commission and three
new employee members of the teachers' retire-
ment boards.

Elect seven new employee members of the Invest-
ment Advisory Council (C.G.S. Section 3-'V3b).

Establish a labor-management (half labor and
half management) review board to consider and
correct examples of arbitrary and inequitable
application of plan provisions,

-No regulation, rule or interpretation of
any plan provision shall be requested,
developed or utilized until and unless it
has been approved by the labor-management
board.

-No forms shall be utilized to process any
application for or information related to
the retirement system or benefits unless
they have been approved by the labor-
management review board.

-Any disputes which cannot be resolved by
majority vote of the labor-management re-
view board shall be subject to arbitration.

1 1 . Section 5-155, C.G.S., outlines the present composition
of the State Retirement Commission. See attached
Exhibit #2.

12. Section 3-13b,  C.G.S., outlines the present composition
of the Investment Advisory Council. See attached
Exhibit #3.

13. Section 5-278(e) of the C.G.S., reads in pektinent  part
as follows:

(e) Where there is a conflict between any agreement
reached by an employer and an employee organization
and approved in accordance with the provisions of
sections 5-270 to 5-280, inclusive, on matters appro-
priate to collective bargaining, as defined in said
sections, and any general statute or special act, or
regulations adopted by any state agency, the terms of
such agreement shall prevail; provided if participa-
tion of any employees in a retirement system is
effected by such agreement, the effective date of
participation in said system, notwithstanding any
contrary provision in such agreement, shall be the
first day of the third month following the month in
which a certified copy of such agreement is received
by the retirement commission or such later date as
may be specified in the agreement.

The following agreed to exhibits were attached to the stipula-
tion: (1) the petition; (2) Conn. Gen. Stat. Sec. 5-255, revised to
1981; (3) Id. sec. 3-13b; (4) the following memorandum dated March
IO, 1981, from Joan Morgensen, chief of retirement division, to
Donald C. Pogue, attorney for PCC "outlining the functions of the
State Retirement Commission:

TO WHOM IT MAY CONCERN:

Duties of the Retirement Commission:

The Retirement Commission administers the State Retirement
System, the Municipal Employees 1 Retirement System and all



other state pension plans except the Teachers' Retirement
Fund, which involves approval of all normal, voluntary,
early and vested rights retirements; approval of adminis-
trative expense charges incurred by the Social Security
and Municipal Employees' Retirement sections; approval of
spouse options; and is guided by the Attorney General's
office concerning statutory interpretations. Further,
the Retirement Commission acts as agent for all matters
relating to the Social Security Agreement, which involves
approving acceptance of new entities in the Social Security
program. The Retirement Conlnission  has the authority to
&$omulgate  regulations to carry out provisions of Chapter

.

Discussion

We have consistently held that '1 . ..the terms and conditions of
a retirement, pension and disability plan vitally affect the compen-
sation and conditions of employees who will be subject to them and
are therefore mandatory subjects of bargaining under the Act." Tow-n
of Hamden, Dec. No. 1277 (1975);
71974) rev'd on other grounds
ticut,'Dec. No. 2006 (1981). This is also the rule'of NLRB and the
federal courts. See Chemical Workers v, Pittsburgh Plate Glass Co.,
404 U.S. 157, 159, 78 LPm 2974 (1971); Inland Steel Co. v. NLRB,
170 F.2d 247 (7th Cir. 1948).

The State urges, however, that the Unions' proposals here are
not concerned with a substantive change in pension benefits - which
would be a mandatory subject of bargaining - but merely with the
composition of boards which administer the pension system and render
advice for the investment of pension funds, and that the composition
of these boards will have a minimal effect - or none at all - on the
benefits received by retirees since these benefits are prescribed by
statute.

I.

So far at least as the retirement commission.is  concerned,
this view of its function is too narrow. We faced a similar problem
and a similar argument in Town of Stratford, Dec. No. 1936 (1980),
where the pension board changedits voting procedures to require
more than a simple majority of members present (the former rule) in
order to approve a request for disability retirement, The board
consisted of six management members and five employee representa-
tives. The board made no change in the substantive grounds for
determining disability. The Town made an argument similar to that
made by the State here. We rejected it, saying:

The Town argues that the Pension Board's change in voting
rules on the granting of disability retirement requests
did not alter the benefits commensurate with such a
retirement or the qualifications for such a retirement
and therefore was not in violation of the Act. Although
the Town is correct that substantive pension benefits
have not been changed, the new rules clearly make it more
difficult for employees to obtain benefits; this itself
is a substantial change in conditions of employment.*

The stipulated exhibit consisting in the memorandum from the
chief of the retirement division (set out above) makes it clear that
the functions of the retirement commission in this case are at least
as broad as those involved in Stratford,
normal, voluntary, early and vested rights, retirements;,..
approval of spouse options."

They include "appzr&  of

The commission "acts as agent for all

* We ex ressed a similar view in City of Bridgeport, Dec. No. 1510
(19777  a t  p. 5 .
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matters relating to the Social Security Agreement, which involves
approving acceptance of new entities in the Social Security program."
The commission has the ttauthority  to promulgate regulations to carry
out the provisions of Chapter 66."

The authority to approve necessarily involves the authority to
determine disputes of applicable facts and to make specific appli-
cation of relevant legal rules (as interpreted by the attorney
general), in much the same way as a jury would do in applying the
reasonable man standard in negligence cases, as interpreted in the
judge's charge, Thus the makeup of the retirement board may have
a vital effect on pension benefits in the same way that the makeup
of a jury may have a vital effect on the verdict in an individual
case as any trial lawyer can testify. In a similar case &RR has
noted:

Since the benefits conferred by fihe pension systefl  are
indisputably mandatory subjects of bargaining and since
the trustee designation clause vitally affects the manner
in which those benefits are aistributed, we therefore
find a substantial nexus between that clause and t'wages...
and terms and conditions of employment."
Sheet Netal Workers, 234 NLRB 1238, 1244, 97 LRRM 1476,
1486 (1978).

II.

The nexus between the functions of the investment advisory
council and benefits under the pension and retirement systems Is
not quite so clear. The State's retirement system requires contri-
butions from members and provides that "/qll member contributions
and state appropriations shall be held in a separate retirement fund
by the treasurer, who may invest and reinvest as much of the fund as
is not required for current disbursements in accordance with the law

7
overning the investment of trust funds..." Gen. Stat. sec. 5-156
a), Section 3-13b(a) provides for an investment advisory council
consisting of two specified ex officio members (secretary of office
of policy and management and state treasurer) and.five  public mem-
bers to be appointed by the Governor.

The functions of the council are defined in section 3-13b(c)
which reads as follows:

(c) All investments by the state treasurer shall be
reviewed by said investment advisory council, provided
the member representing the teachers' retirement board
may participate only in those decisions which concern the
teachers annuity, teachers pension or teachers' survivor-
ship and dependency fund, and the member representing the
state employees' retirement commission may participate
only in those decisions which concern the state employees'
retirement fund. The council shall recommend to the state
treasurer investment policies consistent with the law per-
taining to the kind or nature of investment, including
limitations, conditions or restrictions upon the methods,
practices or procedures for investment, reinvestment, pur-
chase, sale or exchange transactions. The governor may
direct the treasurer to change any investments made by the
treasurer when in the judgment of said council such action
is for the best interest of the state. Said council shall,
at the close of the fiscal year, make a complete examina-
tion of the security investments of the state and determine
as of June thirtieth, the value of such investments in the
custody of the treasurer and report thereon to the governor.
With the approval of the treasurer and the council, said
report may be included in the treasurer's annual report.
The provisions of this section shall apply to all invest-
ments made by the treasurer for both trust and civil list
funds.
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Trust funds within the meaning of this statute include
municipal and other retirement funds in addition to those involved
in these proceedings. Gen. Stat. sec. 3-13~.

If the amount of retirement benefits were dependent on the
amount of money in the retirement fund - as it is under some
systems - then the vital connection between the advisory councills
function and the benefits would be clear.* This is not the case,
however. Benefits under the state retirement act are specified in
the statute itself and are not directly affected by the success
(or failure) of the State's investment policies. Conn. Gen. Stat.
&3 5-162 et seq.

On the other hand, the state retirement system has not rested
on an actuarially sound basis and statutes have been enacted with
a view to remedying the lack of soundness, The retirement fund
will be a constituent element in this effort and the relative
success of its investment policies will therefore play a part in
the effectiveness of the State's efforts to fund the system properly.
We infer that the amount of moneys in the retirement fund will play
a part in furthering the success of those efforts. And we also infer
that the lack of sound funding for the pension system generates
political pressure for curtailing its benefits and certainly politi-
cal pressure against extending them. In this indirect way, then,
investment policies may be connected with the benefits received under
the plans, Whether this nexus is strong enough to render the makeup
of the advisory council a mandatory subject of bargaining under the
Act we need not and do not decide since we find that the parties
have made it a mandatory subject of bargaining by the terms of the
reopener clause.

The reopener clause reads as follows:

On or after September 1, 1980, either party may reopen
negotiations for the purpose of negotiating the retire-
ment structure and benefits related thereto.

In this clause the word "structure" may well refer to the organ-
izational structure set up to administer the system and also to the
structure of the benefit system itself. Indeed if the latter alone
was intended the natural way to express it would have been "negotiating
the retirement benefits." The use of the word "structure" would then
have been redundant and also confusing because its primary meanings
relate to physical structures ** which are more suggestive of concrete
aspects of human organization (structures of government) than of word
patterns in a statute. The word then in this context is at least
ambiguous. We construe it in favor of the respondents' contention
because that seems to be the more natural meaning and also because
the canons of construction bid us to take the meaning less favorable
to him who drew the instrument - contra proferentem.

Since the makeup of the advisory board is, under the Act, at
least a permissive (and not a forbidden) subject of bargaining, we
conclude that the parties have bound themselves by the reopener
clause to negotiate about it.

+ Although the councills  principal functions are only advisory
it may safely be assumed that the advice of such a body would be
influential in determining investment policy and such policy may
well affect the amount in the fund.

** Webster's New Collegiate Dictionary (Merriam, 1977) gives as the
primary meanings: (1 the action of building; construction 2a. some-
thing (as a building that is constructed1 b. something arranged in
a definite pattern of organization (a rigid totalitarian structure>
3. manner of construction, etc.

-6-



III.

In the leading case of West Hartford Education AssIn v.
DeCourcy, 162 Conn. 584, 295 A.2d 536 (1972),  the court noted
another factor to be considered in determining whether an item
is a condition of employment falling within the scope of nego-
tiability:

"/fJt is appropriate to look to industrial practices
in appraising the propriety of including a particular
subject within the scope of mandatory bargaining....
Industrial experience is not only reflective of the
interests of labor and management in the subject
matter but it is also indicative of the amenability
of such subjects to the collective bargaining orocess."
West Hartford Education Assn. v. Deco&y, 1162-Conn.  at
384,  295 A.2d at 536.

The instant case involves the joint administration of a pension
plan. In a survey of one hundred and eight collective bargaining
agreements, thirty-one percent were found to contain a jointly admin-
istered pension plan. See, (1978) Collective Bargaining Negotiations
and Contracts (BRA)  t% 48:1,  48:5. T!lis  fact indicates that both
labor and management have,an  interest in this issue. Industrial
experience reveals that "the  matter of administration LFf health
and welfare plans7 should be left to the attention of the parties
to the collective bargaining process. Flexibility and not rigidity
is needed for the effective handling of worker-security programs."
F. Witney, Government and Collective Bargaining (1951). Further,
the popularity of jointly administered pension plans indicates the
amenability of this issue to the collective bargaining process.

IV.

The State's objection that the Unions' proposals would change
the statutory scheme of composition of the boards carries no weight.
Agreements reached by the parties have no force until they are
approved by the Legislature. If they are so approved they take
precedence over existing statutes.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective Bar-
gaining for State Employees, it is

ORDERED AND DECLARED that proposals concerning the composition
of both the State employees retirement commission and the investment
advisory council are mandatory subjects of bargaining.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ Fleming James, Jr.
Fleming James, Jr,, Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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TO:

Mrs Sandra Biloon, Director
'i Personnel & Labor Relations0 CERTIFIED (RRR)

Room 403, State Office Building
Hartford, CT 06115

Robert Finder, Labor Relations Director
State of Connecticut
Room 529, State Office Building
Hartford, CT 06115

Scott Schwartz. Labor Relations Advisor
State of Connecticut
Room 529, State Office Building
Hartford, Connecticut 06115

Robert Krzys, Esq.
C.S.E.A. CERT. (RRR)
760 Capitol Avenue
Hartford, Connecticut 06106

Donald Siegel, Esq.
Siegel, Roitman & Coleman
11 Beacon Street
Boston, MA 02108

Donald C. Pogue, Esq.
6 Wethersfield Avenue CERT, (RRR)
Hartford, CT 06114

Salvatore Perruccio, President
CT Employees Union tlIndependenttt
110 Randolph Road
Middletown, CT 0645'7

Edward T. Lynch, Esq.
Michalik & Lynch
33 Lexington Street
P. 0. Box 1598
New Britain, CT 06050

Dominic J. Badolato, Exec. Direc-l.or
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, CT 06037

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, CT 06106

Jerome Brown, President
New England Health Care Employees

Union, District 1199
158 Temple Street
New Haven, CT 06510

Jerald T. Herskowitz, President
Connecticut State Police Union
P. 0. Box 430
Southbury, CT 06488

Mr. Peter Buonomc
Protective Services Employees

Coalition IUPA/IAFF, AFL-CIO
Suite 107, 630 Oakwood Avenue
West Hartford, CT 06110

Frank Annunziato,  Coordinator of
Collective Bargaining Services
CT. State Federation of Teachers
1781 Wilbur Cross Parkway
Berlin, CT 06037

Robert McWeeny, Esq.
60 Washington Street
Hartford, CT 06106

Mr. Vincent Scovazzo
AFSCME, AFL-CIO
60 Washington Street
Hartford, CT 06106

Edward Purcell, Executive Direct01
American Assn. of University

Professors
University of Connecticut
P. 0. Box 185
Storrs, CT 06268

Dr. David Newton
American Assn. of University

Professors
Biology Department
Central CT. Stxte College
New Britain, CT 06050

William S. Zeman, Esq.
18 North Main Street
West Harbford, CT 06107

Ronald Cordilico, Esq.
CT. Education Association
21 Oak Street
Hartford, Connecticut 06106


