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DECISION and ORDER

On Au
(the Union Y

st 6, 1980, Local 1303 of Council #4,  AFSCME, AFL-CIO
filed with the Connecticut State Board of Labor Rela-

tions (the hoard), a Complaint alleging that the Town of Plymouth
(the Employer) had engaged and was engaging in practices prohibited
by the Municipal Employee Relations Act (the Act) in that the Town,

"has  unilaterally altered conditions.of  employment of
bargaining unit members as a result of their union
activity. In addition, said change was made without
collective bargaining and/or without the knowledge and
consent of the Union. Said violation results from the
Town's failure to compensate Secretaries for time spent
for meetings of Town Board and Commissions at the rate
of time and one-half, in accordance with the Personnel
Rules of the Town."

On August 14, 1980, the Union also filed a Complaint alleging
that the Town had violated the Act in that,

"the  Mayor has unilaterally and without collective bar-
gaining and without the knowledge and consent of the
Union altered bargaining unit'employees conditions of
employment in retaliation for their union activity for
having voted for the Union in the Board conducted repre-
sentation election held July 22, 1480 (PIE~5831).  Said
Mayor did file on August 7, 1980, in the office of the
Town Clerk notice of cancellation of Personnel Rules for
Town Employees.t*

After the requisite preliminary steps were taken, the cases
were brought to pre-trial hearing before Assistant Labor Relations
Agent Kenneth Hampton. As a result of that pre-trial, the parties



agreed to all facts and exhibits that they deemed material to the
cases. The matter was submitted to the Board on these stipulated
facts and exhibits, Briefs were submitted by the parties.

On the basis of the record before us, we make the following
findings of fact (based on the parties' stipulations), conclusions
of law, and order.

Findings of Fact

1. The Town of Plymouth is a municipal employer within the
meaning of Section ?-467(l)  of the Act.

2. Local 1303 of Council 54,  AFSCME, AFL-CIO is an employee
organization within the meaning of Section 7-467(31  of the Act, and,, .,
was certified as exclusive bargaining representative on August 7,
1980, for "all  clerical secretarial and custodial employees of the
Town of Plymouth including the Recreation Department maintenance
man who work twenty or more hours per week."

3. On June 4, 1980, the Union filed a representation petition
(Case No. ME-5831) with the Board.

4. On June 12, 1980, Mayor Charles Buell  sent all Town employees
a letter and set of proposed personnel rules.

Paragraph two of the proposed personnel rules stated:
llThes?rules  apply to all personnel as listed in Chapter VIII Sec. 2
of the Town Charter, but exclude all employees of the Board of Edu-
cation and those covered by collective bargaining agreements.

6. The proposed rules on page three, paragraph 4, state in
relevant part: "Where employees of boards or commissions act as
secretary to,the board or commission appointing them, the employee
will be paid at 13  times of his/her hourly rate for the time spent
at these meetings, provided these meetings are not held during the
normal work day, and employees will be guaranteed a minimum of two
hours pay for this work. Flat rates for these services will not be
paid."

7. .The  proposed rules, on page four, paragraph 1, state in
relevant part: "An  employee shall receive time off with pay for
vacations according to the following schedules:

1 week after six months employment
2 weeks after one year employment
3 weeks after five years employment

For each additional year of service after five years, one additional
day of vacation to a maximum of 4 weeks." (Ex. A).

8. These rules represented improvements in benefits from what
existed at that time.

9. These rules went into force on July 1, 1980.

.10. On July 22, 1980, a representation election was conducted
by a representative of the Board in which the Union received a
majority of the votes cast. The Union was certified as exclusive
bargaining representative on August 7, 1980.

11. On August 6, 1980, the new personnel rules were rescinded.

12. Secretary Sandra Tonn, on July 7th,  worked three (3) hours
at an evening police commission meeting and received overtime pay.
On August 4th,  she worked two (2) hours at a commission meeting and
again received overtime pay. Tonn worked three (3) hours the
evening of July 28th,  but only received IQ hours of overtime pay.

Secretary Edna Kirby worked two (2) hours the evenings of
July'$st  and August llth, and two and three-fourths (2-3/4) hours
August 18th. Kirby did not receive overtime pay for these dates.



1 4 . John Ciezinski is a custodian for the TO~M  with seven. (7)
years of service.

15. On or about August 28th,  Ciezinski requested a third week
of vacation leave pursuant to page four, paragraph 1 et seq. of the
personnel rules.

16. The Mayor denied Ciezinski's  request on August 29th.

Conclusions of Law

1. Vacation time and overtime pay rates are major conditions
of employment and mandatory subjects of bargaining.

2. An employer's unilateral change in personnel policies
affecting mandatory subjects of bargaining, made after a union
wins a representation election but before certification, consti-
tutes a violation of Sections 7-470(a)(l)  and (4) of the Act.

Discussion

The present case is one of only a few in which we have had
to address a unilateral change occurring in a pre-certification
context. This is undoubtedly so because public employers have
shown less of a tendency to run anti-representation campaigns than
their private sector counterparts. The National Labor Relations
Board and the federal courts have held in a number of cases that
a unilateral change in a mandatory subject of bargaining which
occurs after a union wins a representation election,. but.before
issuance of certification, may interfere, coerce or restrain
employees and therefore violate the National Labor Relations Act.
NLRB v. McCann Steel Co., 78 LRRM 2237 (1971),  wherein,t&e  sixth
circuit upheld the NLRR1s  finding that a $130 reduction in the
Christmas bonus of employees who had just voted for a union was
a violation, See also Chateau De Ville, Inc., 97 LRFN  1051; Zelrick
Co. and International Laborers Union, 54 LRRN  1251 (1963); Cranston
Print Works Co. and Textile Workers Union, 37 LRRM  1346 (1956);
J, C. Penney  Co. v. NLRB,  384 F.2d  479 (10th Cir. 1967); Lanev and
Duke Storage, 58 LRRM  1389 (1965). In Laney, the rjLRB  issued a
cease and desist order against an employer who, two weeks after
the union had won an election, but before certification, unilater-
ally required workers to fill out new employment applications and
instituted a night shift. The NLRB stated:

"It  would also seem to be immaterial that when the
respondents acted unilaterally the Board had not yet
certified the union, and the union itself had not yet
requested the respondents to bargain. After the elec-
tion the respondents knew that the union had won the
election and represented a majority of their employees.
They could act unilaterally thereafter only at their
peril."

We adhere to the aforementioned line of NLRB cases and find
the employer's.action  in the present case to be a violation of the
Act. In granting employees the right to organize and bargain col-
lectively, the Act expressly guarantees that they may exercise that
right in an atmosphere free of interference, restraint or coercion.
To allow an employer to grant benefits to its employees, but at the
same time make the grant defeasible if a majority of those employees
vote for a union, illegally interferes, restrains and coerces the
employees in the exercise of rights protected by the Act.

The allure of immediately improved benefits, and the reality
of losing those benefits in the event of a pro-union vote, is an
obvious constraint on the employees' freedom of choice. Such a
unilateral act if allowed to stand would also destabilize the new
bargaining unit at its inception by casting doubt upon the union's
ability to provide effective representation. Accordingly, we find
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the revocztion  of the personnel rules and its benefits to constitute
an illegal act designed to thwart the union's organizational cam:
paign in violation of Section 7-470(a)(l) of the Act.

II.

We also find the employer's action here to constitute a uni-
lateral change 2nd refusal to bargain in violation of Section 7-470
(a)(4) of the Act. This Board, the NLRB and the state 2nd federal
courts have consistently held (indeed it is basic labor law) that
no unilateral changes in major conditions of employment may be made
where there is an exclusive bargaining agent, unless the employer
bargains.to impasse or provides an appropriate defense. Town of
Newington, Dec. No. 1116 (1973); NLRB  v. Katz, 369 U.S. 7362);
City of Hartford, Dec. No. 1425 (1976) Here it is uncontested
that the new personnel rules increased'employee  benefits 2nd were
in effect at the time of and after the election. Thus, the unilateral
revocation of the policy fifteen days after election 2nd the day
before the issuance of certification constituted a unilateral change
and refusal to.bar
of Section 7-470(a 7

ain with the employee organization in violation
(4) of the Act.

O R D E R

.By  virtue of 2nd pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is hereby

ORDERED, that the Town of Plymouth

,I. Cease and desist in its revocation of the personnel policy
rules that were effective prior to August 6, 1980.

II. Take the following affirmative action which the Board
finds will effectuate the purposes of the Act:

(a) Reinstate the personnel policy for all members of
the bargaining unit;

(b) Make whole Sandra Tonn, Edna Kirby, John Ciezinski,
and any other member of the bargaining unit for overtime,
vacation time, or any other benefits which they have been
deprived from August 6, 1980;

(c) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a

' conspicuous place where the employees involved customarily
assemble, a copy of this Decision and Order in its entirety;
a n d

, (d) Notify the Connecticut State Board of Labor Rela-
tions at its offices in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of thi,= Decision 2nd Order.of.'the  .*
steps taken by the Town of Plymouth to comply therewith. .

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY- s/ Fleming James, Jr.
Fleming James, Jr., Chairman

. s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low


