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DECISION and ORDER

On October 31, 1980, the State of Connecticut (State) filed
with the Connecticut State Board of Labor Relations (Board) a
complaint alleging that the Connecticut State Employees' Associa-
tion (CSEA or Union) had engaged and was engaging in practices
prohibited by Section 5-272 of An Act Concerning Collective bar-
gaining for State Employees (Act) in that it had refused to
bargain over certain State proposals for the diminution of certain
pension benefits provided by statute for current employees. The
complaint spelled out the specific ways in which the State pro-
posed that the benefits be decreased. The Union conceded the L .
truth of the complaint's allegations but asserted that its refusal-
to bargain over these demands was based "solely on the State's .
insistence that the demands apply to current employees11  and that
the Union "is  prepared to bargain over fihese  demandE7  if they
are modified to apply to new employees only."

The parties agreed to submit the issues thus made to the
Board for its determination of the legal consequences of the
facts thus set forth.

Both parties filed written briefs.

Discussion

The basic question here is whether a party may be required
to bargain over the retention of contract rights to prospective
pension benefits of current employees. We hold that a party may
be so required.

The Union, in its able and helpful brief, urges that pension
benefits protected by contract are not mandatory subjects of bar-
gaining and not matters upon which the Union represents individual
employees with respect to alterationof such protected ri hts.
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support of its contention it cites Pineman  v. Oechslin, 94 F.
Supp. 525 (D Conn 1980) and the line of cases that includes
Alexander v. Gardner-Denver Co., 415 U.S. 36, 7 FEP Cases 81 (1974)
and NLRB v. aM gnavox, 415 U.S. 322, 85 LRRM 2475 (1974). From
these decisions the Union seeks to derive the following reasoning:
Prospective pension rights accorded by statute to current state
employees are contractual rights which are protected by the United
States Constitution, Art.1, Section 10, Cl. 1, from impairment by
subsequent state action. Since they are constitutionally protected
rights they are not mandatory (or even legal) subjects of collec-
tive bargaining and the Union has no authority to bargain them away.

This argument is plausible and ingenious but, we hold,
unsound. It misses, we think, the distinction between those
matters that are by their nature inappropriate for collective
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bargaining and those that are by nature appropriate but are for
the time being removed by contract for a limited time from the
area of bargaining. Wages, for example,
of mandatory subjects of bargaining,

represent the prototype
but a collective bargaining

agreement may remove them from the scope of mandatory bargaining
for its limited duration.

As we understand it Gardner-Denver and kindred cases hold
that certain federally protected rights such as the right to be
free from racial and other types of discrimination and the right
of free speech, are by their nature not subject to impairment
by the process of collective bargaining - they are not even per-
missive subjects of bargaining. Here, on the other hand, it can
scarcely be doubted that "mandatory subjects of collective bar-
gaining include pension and insurance benefits for active
employees." Chemical Workers v. Pittsburgh Plate Glass Co.,
404 U.S. 157, 159 (1971) See also Inland Steel Co. v. NLRB,
170 F. 2d 247 (7 Cir. 19t8);  City  of Norwich, Dec. No. 1239, at
p. 5 (1974) revd. on other grounds, 173 Corm.  210 (1977); Town
of Hamden, Dec.
m

No. 1277 (1975); Town of Stratford, Dec. Nn936

The rights to pension benefits for state employees are not
granted by the Constitution or federal law. They become entitled
to protection under the U. S. Constitution, art. I, 8 10 cl. 1
only when they have become embedded in a contract and only to the
extent that the contract itself protects them. Pineman  holds that
statutory pension benefits for state employees a-contractual
rights and entitled as such to the constitutional protection of
the clause (above cited) which provides that no State shall pass
any law impairing the obligation of contracts. The Constitution
and Pineman  then both refer us to the obligation of this contract, .
for our guide.

It is elementary contract law that the parties to it may
modify it by mutual agreement. The question here is whether one
party to the present statutory pension contract may require the
other to negotiate about a proposed modification under the Act.
We hold that where the subject of the proposed modification is
by its nature a mandatory subject of bargaining such a requirement
must be complied with unless the contract itself precludes the
requirement expressly or by clear implication.

The typical collective bargaining contract does preclude such
a requirement for a limited period of time. In our experience
public employee contracts in this State usually cover a period of
one to three years. One of the main purposes of such a contract
is to set at rest the bargaining process over wages, hours, and
other conditions of employment for the term of the contract. This
is often expressed and always implied unless there is an express
reopener clause for one or more specified subjects. In the ordi-
nary case each party's right to be free from compulsory bargaining
over otherwise mandatory subjects of bargaining is a contractual
right and no doubt comes within the protection of the constitutional
clause forbidding states to impair the obligation of contracts.

Pension contracts, especially those created by statute, are
intended to be of indefinite duration. It is a matter of common
knowledge that many public pensions - especially those of early
vintage - were enacted with improvident disregard of actuarial
realities and of the steeply mounting costs they would entail over
the years. Some pensions, on the other hand, were geared to pre-
vailing salaries of an earlier day (e.g. those based on contribu-
tions computed as a percentage of salary) and failed to take
account of inflation. In the light of all this it would be
unrealistic to assume that the contracting parties contemplated
the absence of negotiations for the indefinite life of the pension
systems. Certainly if changing conditions materially decreased
the value of pension benefits unions would call for negotiation
upon the subject (a mandatory type of subject for bargaining) and
expecttheirdemand to be supported by this Board. We think their
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expectations would be reasonable and be met at least in the absence
of an exoress provision precluding such a result. We find that the
realities of the situation leave no room for implying such a term
in a long range pension plan. If, as we believe, the Union could
require the State to bargain about increasing pension benefits,
then surely the State should be entitled to require the Union to
bargain about modifications of these benefits. The Act was not
meant to be a one way street.

From this it follows that the Union violated section 5-272(b)
(3) of the Act by refusal to bargain over modifications in the con-
tinued retention of the existing statutory pension benefits. We
are satisfied that the Union's position was taken in all good faith
but we find it mistaken in point of law.

It should be noted that the duty to bargain does not compel
either party "to  agree to a proposal or require the making of a
concession.tl Sec. 5-272(c). It should also be noted that Pineman
may limit the State's options in the event of final impasse in
negotiations. On the other hand, the Union has the clear respon-
sibility of carefully considering the State's proposals on their
merits in the light of present fiscal realities.

O R D E R

By virtue of and pursuant to the powers vested in the Connec-
ticut State Board of Labor Relations by An Act Concerning Collective
Bargaining for State Employees, it is

ORDERED, that the Connecticut State JQnployees  Association

I. Cease and desist from its refusal to bargain over the
State's proposals l(A)  through l(D)  as referred to in the complaint
and attachments both with respect to current and future employees.'

II. Take the following affirmative action which the Board
finds will effectuate the purposes of the Act:

(a) Upon demand bargain over the State's proposals
specified in Part I of this order;

(b) Report to the Connecticut State Board of Labor
Relations at its offices in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut, within
thirty (30) days of the receipt of this Decision and Order
of the steps taken by the Connecticut State Employees
Association to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Kenneth A. Stroble

Patricia V. Low
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