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STATE OF CO?IXCTICUT
Li,BOR DEF;iRTIGX'

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CITY OF NE!+'  HAVEN

:
:
: Case No. MPF-5891

- and -
i
: Decision No. 1996
.

NEW HAVEN POLICE UNION, LOCAL 530 ; February 25, 1981
AND COUNCIL #I 5, AFSWS, AFL-CIO :

APPEARAN.CES:- - - - - - e - - m - !
Victor Binkoski, Director of Labor Relations
for the City of New Haven

Kopkind, Flynn & Raccio, P. C.
By: Frank J. Raccio, Esq.
for the Union

DECISION and ORDER

On July 7, 1980, New Haven Police Union Local #530 and Council
#15,  f?FSCME, AFL-CIO (Union) filed with the Co-nnecticut State Board
of Labor Relations (Board) a complaint alleging that the City of
New Haven (City) had engaged and was engaging in practices pro-
hibited by the blunicipal  Employee Relations Act (Actj  in that:

1:

2.

3.

4.

5.

6.

7.

8.

Effective August 15, 1979 bargaining unit members were
assigned to work on an extra duty basis at thirteen
elderly housing units located in the City of New Haven.

Said extra duty assignments entailed the assignment of
thirteen bargaining unit members, five hours per day,
seven days per week.

On June 6, 1980 Complainant and Respondent executed a
collective bargaining agreement bearing effective dates
from July 1, 1979 to June 30, 1982,

Said collective bargaining agreement was approved by
the Respondent's legislative body in accordance with
the Act.

During negotiations leading up to the said collective
bargaining agreement, the parties bargained over extra
duty rates payable to bargaining unit members who per-
form such work.

The parties bargained over and agreed upon an extra
duty rate to be paid to employees who perform work at
the thirteen elderly housing units referred to above.

Since June 7, 1980 employees who performed work at said
elderly housing units have been paid in accordance with
said extra duty rate.

On or about June 23, 1980 the Respondent unilaterally
decided to utilize non-bargaining unit employees of
the Respondent to perform work at said elderly housing
units, effective July I, 1980, to the exclusion of bar-
gaining unit employees.
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9. In furtherance':of  said unilateral decision, the
Respondent appropriated or utilized funds in its
budget to pay said non-bargaining unit employees
to perform the work formerly performed by bargain-
ing unit personnel.

10. The decision and action of the Respondent forecloses
bargaining unit personnel from performing bargaining
unit work, and constitute a violation of the Act, in
that:

(a) The Respondent has contracted out bargaining
unit work without bargaining with Complainant.

(b) The Respondent has repudiated the collective
bargaining agreement between the parties.

(c) The Respondent has not bargained in good faith
as required by the Act.

The following remedy was requested:

(a) An order requiring Respondent to cease and desist
from contracting out said bargaining unit work;

(b) An order requiring Respondent to cease and desist
from repudiating the agreement reached concerning
the work in question.

(c) Such 0ther relief as the Board deems appropriate,
including payment to bargaining unit employees
wrongfully denied the opportunity to perform the
work in question, with interest and such adjust-
ment for the impact of inflation as the Board
deems just.

After the requisite preliminary steps had been duly taken
the matter came before the Board for hearings on August 1 and
October 3, 1960,  at which the parties appeared, were represented,
and were fully heard.

Both parties filed written briefs.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer subject to the Act.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive statu-
tory bargaining representative of the City's full-time and permanent
investigatory and uniformed members of its police department with
the authority to exercise police powers, up to and including the
rank of captain.

3. The Housing Authority (NHHA) of the City is a separate
municipal employer within the meaning of the Act and operates
public housing units including 13 units for elderly citizens.

4. Before October, q978,  NHHA employed its own security
force to protect the units for the elderly. In October,,1978,
NHHA terminated its own security force.

5. From October 1978 until August 1979 CETA guards were
used to provide such security.
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6. From Aumst, 1979, through June 30, 1930,  Community

Development block action grant (CD) funds were used to hire 13
members of the bargaining unit 2s extra duty policemen to pro-
vide such security. The CD funds were allocated to NHHA but
administered by the City. The extra duty policemen were paid
exclusively from these funds 2nd not from NHH! general funds.
During this period no part time golicemen  and no other persons
outside the bargaining unit were employed to perform this service.

7. Each of the 13 extra duty policemen was selected by the
City and assigned by it to 2 separate housing unit. He worked
five hours a day, seven days a week on this assignment. He was
paid at a premium rate provided by the collective bargaining
agreement in effect by its terms through June 30, 1979, and
thereafter by virtue of the Act until June 6, 1980. While on
such duty policemen wore full uniforms, were subject to the
depertment's rules and regulations, 2nd were accountable to
on-duty superior police officers.

Negotiations for a successor to the 1976-1979 contract
began8in  January 1979 and continued into the spring of 1980.
During these negotiations the City administration changed and
a new negotiator became the City's spokesman in January, 1980.

9. The 1976-79 contract provided higher premium pay for
extra-duty policemen on weekends and holidays than on week days.
A similar provision was included in the successor contract.

10. In February, 1980, the parties bargained about the amount
of premium pay for the extra duty assignments to housing for the
elderly and on February 11 agreed that the premium for these
assignments would remain the same on week ends and holidays 2s
on week days. This agreement was not included in the fin21 con-
tract but was observed by both parties after the new contract
became effective and until July 1, 1980.

11. In February of 1980 the City negotiators did not know
that CD funds for protecting elderly housing would not be forth-
coming for the next fiscal year (July 1, 1980 through June 30,
1981). During the negotiations described in paragraph 10, supra,
no mention was made of the possibility that such funds would not
be available or that the City intended to hire part time policemen
to perform this service. In fact the City had no such intention
at that time.

12. The course of these negotiations led the Union to believe
that the City intended to continue the practice of hiring members
of the bargaining unit for the protection of elderly housing
during the term of the successor contract, This belief was
reasonable and was at that time shared by the City negotiator.

13. During or before May, 1980, the City learned that CD
funds would be curtailed for the next fiscal year and the board
of aldermen decided to allocate none of these funds to the pro-
tection of the elderly housing units.

14. The board of aldermen then, on May 21, 1980, appropriated
the sum of $125,000. from the City's funds to help defray the
expense of these services. This was about one-half the amount
spent during fiscal year 1979-80 to pay members of the bargaining
unit for this protection.

15. On June 6, 1980, the successor contract was executed.

16. Thereafter, during June, 1980, the City decided unilaterally
to hire part time policemen (not members of the bargaining unit) to
provide protection for elderly housing units 2nd this decision was
put into effect on July 1, 1980. The reason for this decision was
economic; part time policemen did not get premium pay for the serviCe.

17. At no time did the City offer to negotiate over the
secondary effects of this decision.

18. On and after July 1, 1980, no members of the bargaining
unit were hired for protection of elderly housing.
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Conclusions of Law

1. The regular assign..ent  by the'city  to members of the bar-
gaining unit of work on an extra-duty basis, at premium rates of
pay, for a period of eleven months became a substantial part of
the wages and conditions of erqloynent  of the police officers so
assigned.

2. The decision by the City's board of aldermen not to allo-
cate CD funds to furnishing security for elderly housing units was
a political end managerial decision that the City was privileged
to make unilaterally.

3. The later decision to appropriate $125,000 for security
for elderly housing units was also political and managerial.

4. The secondary effects of these decisions on the extra-duty
assignments to members of the bargaining unit were, however, manda-
tory subjects of bargaining.

5. The unilateral decision by the City tolsubstitute  employ-
ment of non-bargaining unit part-time police officers for the
employment of bargaining unit members constituted a practice pro-
hibited by the Act,

Discussion

This is a case where managerial function and wages and condi-
tions of employment overlap. Scme of the decisions taken by the
City pertained to management and tlere  not mandatory subjects of
bargaining; others affected wages and conditions of employment so
deeply that a unilateral change in the existing practice violated
the Act and calls for relief.

The decision of the board of aldermen not to allocate any of
the curtailed CD funds to the security of elderly housing units
was clearly a political and managerial decision, The City was under
no statutory duty to bargain about it. So also was the later deci-
sion by the aldermen to appropriate 5125,000 (roughly half the
former amount) to provide such security. It does not follow, hoi+
ever, that the City was free from a duty to bargain about the
secondary consequences of these decisions.

It is obvious that these consequences were very substantial.
They involved a change in existing practice that deprived the
affected members of the unit of over 5200,000 per year. Perhaps
if this consequence were the inevitable result of a managerial
decision there would be no occasion - and no duty - to bargain
about it. But where the original managerial decision presents
the possibility of alternatives or options involving substantially
different consequences, then there is a duty to bargain over these
choices. West Hartford Ed. Assn.  v. DeCourcv  162 Corm. 566,
586-587 (1973); City of Bridgeport  !PoliceL, bet.  No. 1319-A (1975);
City of Bridgeport (Firel,  Dec. iXo.  1485 (1977).

Here the City was faced with the need to cut approximately
in half the amount spent for security for elderly housing. This
need could be met in several ways. One way would be a waiver of
the extra premium pay called for by the contract. Other ways
readily occur to the reasonably imaginative mind looking for
solutions. Some of these ways might be unacceptable to the City
in the exercise of its managerial prerogatives; certainly all of
them would not be. In such a situation bargaining is obligatory
though the City could control its parameters. It could in this
case, for instance, have insisted that all bargaining be conducted
within the $l25,OOO limit set by the appropriation.* Perhaps it
could have insisted on the minimum manning required (in its mana-
gerial judgment) for the job. But after full scope is allowed for

* The seeking of additional appropriation may be a permissive
subject of bargaining but it is not mandatory under the circum-
stances of this case.
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managerial prerogative there were still options left for bargain-
ing. The City was under the statutory duty to initiate bargaining
about them. Its failure to do so constituted a refusal to bargain
in good faith and a violation of the Act.

In its brief the City urges that the assignment of extra duty
police officers to elderlv housing units "has  not been an established
past ractice but merely a temporary measure to provide security.11
(p. 3'5.  We disagree. The practice had been uniform for about .
eleven months; during that time there had been no exceptions to
it. Such duration may indeed be temporary sub specie saeculorum
but it is certainly long enough and regularxough  to raise
reasonable expectations of its continuance and to become .F rt
of the existing conditions of employment. See 28 LA 415
34 LA 763 (1961).

?1957);

The City also urges that article XXV of the contract gave the
chief of police discretion to determine whether protection for
elderly housing units should be met by assigning policemen on duty
at the time or byassigning extra duty officers to perform the
function. This provision is not applicable to the situation
presented by the evidence. In the first place article XXV by its
terms is limited to a case where a City department has a desire
or need of nolice service at an activitv or function. The Housing
Authority i's not a city department but an independent municipal -
employer. New Haven Housing Authoritv Dec. No. 715 (1966);
Hartford Housing Authority Dec. No. 1432  (1980) In addition to
that, article XXV deals wiih a case where the chief's choice of

._

action is one between using regular policemen already on duty and
regular policemen assigned on an extra duty basis to a particular
"activity or function." That is not this case where part-time
policemen were assigned on a more or less permanent basis to
replace extra-duty policemen.

The City also contends that our decision in Citv of New Haven,
Dec. No. 1558 (1977)  is disDositive  of this case. We do not think

. In the-former.case  we held only that the City had not breached
%s duty to bargain over the institution of a part time police
program (even on the assumption that this was a mandatory subject
of bargaining). The Union here is not challenging the part time
police program but rather the City's failure to bargain over a
change in existing conditions of employment by unilaterally dis-
placing full time policemen with part timers - a displacement that
was not involved in the earlier case.

We also 'disagree, on the other hand, with some of the Union's
contentions. One of these is that the City breached the Act by
assigning bargaining unit work to non-bargaining unit members.
hren if the protection of elderly housing units was bargaining
unit work (and the history of the matter makes this doubtful)
there had been a past history of assigning it to persons outside
the bargaining unit (see pars. 4, 5 of findings) which takes the
case out of the ambit of Plainville Bd. of Ed. Dec. No. 1192
(1974);  City of Waterbury, Dec. No. 1436 (1976);  Hartford Bd. of
Ed., Dec. No. 1938 (1980); Citv of Bridgeport, Dec. No. 1994 (1981).

The Union also urges that the City's non-disclosure of its
intention to use part-timers for protection of elderly housing
units constituted bad faith bargaining since negotiations had
theretofore proceeded on the assumption that the City intended
to continue the existing.practice. We recognize the validity of
the Union's legal proposition, see Restatement, Torts (2d) fi 551
(2)(c), but we think it inapplicable. There is no sufficient
evidence that the City's changed intention crystallized before
the "transaction contract, was7 consummated." To be sure events
occurred before June 6, 1980, That made a change in intention
likely. But these events were actions by the board of aldermen
(non-allocation of CD funds and the limited appropriation); since
they were public events there was no duty to disclose them under
the principle invoked.
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T-r, rc-r~“yc  *La  y,st:er  cf  na-ady,b -- A-....-_-  e.... L -...- Sime we have found a
violation of the Act a cease an6 desist order is mandatory. Sec.
7-471(4)(B). The Union also asks thst the policemen who requested
and were deprived of the extra duty assignments be made whole for
what they lost because of that deprivation. This would normally be
a part of the remedy in such a cese and we see no reason to deny it
here. As we have seen the City hrd the opportunity to keep bargain-
ing within the limits of the aldermen's appropriation. It chose
not to bargain at all but to act unilaterally, in violation of
statute. It must bezr the norrai conse,qaences  of its iliegal
action.

O R D E R

By virtue of and nursuant  to the power vested in the Connec-
ticut State Board of L&'cor Relations by the Municipal Employee
Relations Act, it is

ORDERED that the City of New Haven

I. Cease and desist from its failure to assign regular
police officers to tine protection of elderly housing units in
the manner that was nracticed  between August, 1979,  and June 30,
1980, unless and until either (1) a diffe?ent  method of protecting
said units is negotiated between the parties, or (2) final impasse
in such negotiations is reached.

II. Take the following affirmative action which the Board
finds will effectuate the purposes of the Act:

(a) Make forthwith the assignments described in
Part I of this Order under the conditions there specified;

.

(b) Make whole those officers who requested  the work
after July I, 1980 (see Ex. #TQ) and who were denied the
opportunity to perform such work for the loss they suffered
because of such denial. This should be ccmputed  by taking
the amount of pay they would have received for such assign-
ment and subtracting therefrom the amount of any overtime
or extra duty pay they did in fact receive during the
period covered by their deprivation of the pay for elderly
housing protection.

(c) Post immediately in a conspicuous place where
members of the bargaining unit customarily assemble, and
leave posted for a period of sixty (69) consecutive days
from the date of posting, a copy of this Decision and Order
in its entirety; and

(d) Notify the COMeCticut  State Board of Labor
Relations at its office in the Labor Department Building,
200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of tine receipt of this Decision
and Order, of the steps taken by the City of New Haven to
comply therewith.

III. Jurisdiction is retained over the matter for the
determination of the amounts due under Part II (b) of this Order
in the event that the parties are unable to agree upon the amounts.

CONNECTICUT STATE BOARD OF MBOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

.a/  Kenneth A. Stroble
Kenneth A. Stroble
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CSBLR Decision #1996

NO. 19 24 84

CITY OF NEWHAVEN

V.

NEW  HAVEN  POLICE
UNION LOCAL 530

SUPERIOR COURT

1 JUDICIAL DISTRICT OF NEW HAVEN
ATNEWHAVEN

!
) .nm  26, 1983

MEMORANDUM OF DECISION

On July 7,1980, the New Haven Police Union, Local

530, filed a complaint with the State Board of Labor Relations

alleging that the City of New Haven had engaged in and was

engaged in a prohibited act in violation of Section ?-470(a)(4)

of the mnicipal  Employee Relations Act in that the City uni-

laterally assigned part time non-bargaining unit employees to

perform work previously performed by bargaining unit employees.

The Board conducted a hearing and on February 25,

1981,issued  its decision. The Board found that the decision by



the City not to allocate CD funds to furnish security for

elderly housing units was a political and managerial decision

that it was privileged to make unilaterally; tlrat the subse-

quent decision to appropriate $125,000.for  such security

was also political and'managerial, but that the secondary

effects of thesn decisions on the extra-duty assignments to

members of the bargaining unit were mandatory subjects of

bargaining. It then concluded that the unilateral decision

by the City to substituye  employment of non-bargaining unit

part time  police officers for the employment of bargaining unit

members constituted a practice prohibited by the Act. On

April 13,1981, the City filed an appeal from t!=.e  Board"s

decision.

Prior to October  1978, the New Hav In Housinz  Aut':lority

er;lployld  its own security force to protect tile units for the

elderly. In October of that year, the Aut!?ority  terminated its

own security force. From then on until August of 1979, CIlTA

guards w,:r.a used to provide such security. From August 1979

t'nroug;: June 30, 1980, Community Development block action
\

grant (CD) funds were used to hire 13 members of the bargaining

unit as extra policemen to provide such security. The

extra policemen werepaid  exclusively from tllps!  funds.

During this period no part time policemen and no other persons
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men worked five hours a day, seven days a week on this assign-

ment and wzre  paid at a premium rate provided for by the

collective bargaining agreement in effect through June of

1980. While on such duty policemen wore full uniforms, were

subject to the departmental rules, and wqre  accountable to

superior police officers. In February of 1980, the parties

bargained about the amount of premium pay for the extra duty

assignment  at housing for the elderly.

In May of 1980,  the City learned that CD funds

would not be forthcoming for the next year. Later, in May of

1980, the board of aldermen  appropriated the sum of $125,000.

to continue the security force for the elderly housing units.

In June, 1980, the City decided to hire part time policemen,

not members of the bargaining unit, to provide security pro-

tection. The reason for this decision was economic. The City

did not offer to negotiate over the secondary effects of this

decision.

In argument the City contends that the assignment

ofxargaining  unit members to perform extra duty for the

Housing Authority did not amount to a past practice; tha,t it

was a temporary measure and therefore could not constitute

a substantial condition of employment. In-support thereof

the city  offers a number of arbitration decisions 'for this

outside the bargaining unit were employed to perform this

service. Each of the extra duty policemen was selected by

the City and assigned to a separate housing unit. These police-



proposition.
I

The Board, however, did not conclude that there /

I was in fact a past practice. What it did find is that these i

assignments were.continued regularly over a reasonable period ;

I of time to raise a reasonable expectation of their continuances ,
6'
I

I

and that it significantly and mterially  affected bargaining 1

I, unit members condition of employment with the result that it 1

/II' amounted to a mandatory subject of bargaining requiring negotia-
I
I! tion.
iI
i i Moreover, an arbitrator in rendering a decisionI It
I

! I is limited to the four corners of the instrument and has no
i i

ji power to add to or modify any provision .of the agreement.

United Steel Workers v. Warrior and Gulf  Navigation Corp..

363 U.S. 574 (1960). On the other hand a Board is charged with

the responsibility for administering and interpreting our

labor laws. Success Village Apartments v. Local 376, 175 Corm.
,I
: 365 (1975). Where there is a conflict between an arbitrator's

I

i!
award and a Board's decision, the decision of the board

'1
prevails. Local 1219, Int. Assn. of Firefighters v. Conn. I i

Labor Relations Board. 171 Conn. 342 (1976).
i
I

The duty to negotiate is limited to those matters !

which are mandatory subjects of bargaining and the statutes
I,I
i-

I define these as wages, hours and other conditions of employment,/

! 57-470(c)  of the General Statutes. If a subject deals

' with any of these items,

f
the employer mus,t  bargain. The items

D.
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of wages and hours generally pose no problem. The term "other

onditions of employment" requiresinterpretation. In the case
i

f West Hartford Educational Assn. v. DeCourcy, 162 Conn. 566 I

1972),  our Supreme Court stated that to decide whether the

est of the items are mandatory subjects, we must direct our atten- i

ion  to the phrase "conditions of employment." This problem would

e simplified if the phrase "conditions of employment" and-its

urported antithesis "educational policy" denoted two distinct
i!

Peas l

Unfortunately, that is not the case. Many educational

$olicy  decisions make an impact on a teacher's conditions of
1; '
Fmployment  and the converse is equally true. There is no unwavering

I!

iine  separating the two categories. The court then held that
I!

,fp e omission of the words "hours of employment" in the Act indicates:

h he
(I

legislative intent that teachers' hours of employment deter-

mine students' hours of education on matters of educational

dolicf  and thus a managerial decision which is not a mandatory
I,
subject of bargaining. It also held that that managerial decision
I!
affected teacher conditions of employment, i.e., teacher work

i&d,  class size and therefore mandatory subjects of bargaining;
I
that while it is true there is no duty to bargain regarding such

+nagerial  decisions, it is also true that many of them are in
/'

4:act conditions of employment.
ii .

/I
It is clear t at the Board applied the DeCourcy

ypalysis  in this case. It held that‘although  the decision not
I

4[o provide CD monies for security costs for the elderly housing
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units  and its later decision to appropriate $125,000. were

managerial decisions, the effect of those decisions had a substan

and materi% impact upon bargaining unit members. For one thing

it deprived them of additional compensation for extra duty

assignments. It should also be noted that the Deeourcy

decision suggests that where the orfginal managerial decision

presents the possibility of alternatives, the employer has a

duty to bargain over these choices.

In reviewing administrative agency action, it is

not the function of the court to reach its own conclusions

upon the facts, but to determine whether the conclusion reached

by the agency is reasonable and logical. Lawrence v. Kozlowski,

871  Conn. 705 (1976). The court does rr>t  ‘try the matter de

novo. On the factual questions pr sented,  it can do no more

than examine the record to determine whether the ultimate findings

are supported by substantial evidence. Set  tion 31-109 (b) , General

Statutes . Moreover, it is recognized that the administrative

board may use its experience and specialized knowledge in.the

evaluation of evidence. Success Village Apartments ,Inc.  v.

Local  376, 175 Conn. 165, 170 (1978).

. Substantial evidence is sucil relevant evidence

as a reasonable mind might accept as adequate to support

a conclusion. It means more than a mere scintilla and must do

more than create a suspicion of the existence of 'the fact to

be established. National  Labor Relations Board v. Columbian

-60
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I

Enameling  & Stamping Co., 306 U.S.  292.

On the evidence set forth in the record and the

rpplication  of the relevant case law, the undersigned concludes

:hat  the Board's conclusions are amply supported by substantial

widence.

There is no error.

Joseph W B d ki
S t a t e  Trial'$eafiSee
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