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DECISION
and

DISMISSAL OF PETITION

On June,26, 1980, Connecticut Council of Police Unions #15,
AFSCME, AFL-CIO (Union) filed with the Connecticut State Board
of Labor Relations (Board) a petition seeking its designation as
representative for a unit of employees of the Town of Wilton
(Town) consisting in
Sergeants."

Wilton  Police Officers, UD to and including
Wilton  Police Benevolent Association (PBA) was named

as a labor organization claiming to represent said employees.

After the requisite preliminary steps had been duly taken
the matter came before the Board for hearing on November IO,  198C,
at which the parties appeared and were fully heard.
filed written briefs.

Both parties

The Hearing

At the hearing it appeared t'nat PBA had been the duly recog-
nized bargaining representative for the police unit for many years
and had a collective bargaining agreement with the Town in effect
from July 1, 1978 through July 1, 1983, It also appeared that
these parties had begun negotiations for a successor contract on
November 20, 1979, and that a successor contract was in fact
agreed to on July 7, 1980. On the basis of these facts the Town
claimed that the petition was untimely under the contract bar rule
and its extension by what has become known as the Shelton rule.
The Union, on the other hand, undertook to administer the new
existing contract if an election were directed and also invoked
the recent decision in Coventrv Bd. of Ed., Case No. 1724 (1979).
We find that the contract bar rule as extended by Shelton bars
the petition in this case and that Coventry was not intended to
make the statutory timetable determinative of reasonable diligence
in cases wherein the affected party took reasonable steps to
comply with the timetable or offered a reasonable excuse for
failure to do so,

In the present case it appeared that PBA requested negotia-
tion for a new contract on November 20, 1979,  and that the parties
exchanged proposals on that date. Between then and the consummation



of the new contract there were some eleven bargaining sessions.
During these there was active negotiation and concessions were

made on both sides. One of the chief bones of contention con-
cerned insurance provisions and the proposals on this score
necessarily took substantial time to cost out. When the time
for requesting mediation and fact finding arrived both parties
justifiably believed that an agreement would be reached without
such steps, and they were not taken. Finally, as the gap
narrowed, the parties agreed that the matter could probably
be wrapped up by a mediation session and one was called for.
The expected outcome resulted and differences were composed
at the two day mediation session ending July 8, 1980.

Discussion

In City of Shelton, Dec. No. 1065 (1972) and its progeny
we held that a petition for election was untimely if filed during
active negotiations for a successor contract provided they were
being conducted with reasonable vigor and despatch.  This rule
invoked a common law standard of reasonableness under all the
circumstances - a standard analogous to the familiar one of
reasonable care in negligence cases. In both contexts the
standard is to be applied to the particular facts of each case
by the appropriate tribunal: judge, jury, or board. But in
both contexts it is well recognized that what is reasonable may
be defined by the legislature. Unless, however, the legislature
has prescribed the standard for the very purpose involved in the
case at bar, it is only borrowed or adopted by the tribunal by
way of analogy and it is subject to a rule of reasonableness
under all the circumstances, including the emerging doctrine of

i?
ustifiable violation. See Restatement, Torts, 2d 81 286-288B

--Ii=  $I7  ,

1965). F. Haroer  & F. James, Law of Torts ti 17.6 (1956); Id.
su . 6 (1968). What was said in Coventry must be rea in
t e light if these pervasive principles of law.

The mandatory timetable set forth in section 7-473b  is
intended principally to fit municipal collective bargaining
within the budget requirements and procedures set for towns,
and within the mediation/fact finding/arbitration process. It
is not intended,primarily  at any rate, to protect incumbent
unions or municipalities from petitions for elections. Yet,
in pursuing its own objectives this statute does address a
problem presented under our Shelton rule and may be borrowed
or adopted by the Board in applying a common law standard of
reasonable diligence. What the General Assembly has prescribed
as diligence in one connection nay well serve as some guide to1: : .  . diligence in a different but related connection, much as a
criminal statute may be adopted by a court as indicating the
proper standard of conduct to be taken in circumstances substan-
tially like those contemplated by the legislature. See sources
last cited, suora.

In the light of these underlying principles Coventry appears
to be an elliptical statement of the Board's full meaning.
Expanded, that statement would run thus: the statutory tine-
table prescribes prima facie the standard of reasonable vigor
and diligence. Failurezeet  it creates a presumption of
failure to meet the requisite standard, but that nay be rebutted
by a showing of reasonable justification or excuse. Coventrv
presented only the prima facie case; there was no shadow of
justification or excuse shown by the evidence there. We were
called upon to decide only whether the prima facie case was net
and our opinion should be read in that light. We did not expand
the opinion by adding dictum to deal with the possibility of
affirmative defenses not there presented. The case now before
us presents such a defense and we hold it to be adequate. Here
the Town and PBA had good and reasonable expectations that the
bargaining would present no difficulty with the budget and that
a contract would be reached without resort to the cumbersome
machinery of fact finding and arbitration. The reasonableness
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of these expectations was borne out by the event, We have no
hesitancy in holding that on this record the Town used reasonable
vigor and diligence in pursuing negotiations for a successor
contract.

The Union expresses the fear that a too literal application
of contract bar might eliminate any chance for change of repre-
sentative. We recognize this danger and the importance of
ensuring what has come to be known as a window period. In this
case a petition would have been timely if filed within 30 days
after November 20, 1979; perhaps also at other times. S e e
Woodstock Bd. of Ed., Dec. No. 1992 (1931).

The Union also urges that its undertaking to administer the
contract executed last July should entitle it to an election;
If the case were one where the netitioner simply sought to enter
the picture as the incumbent union's chosen successor this might
constitute "good cause" for an election during the term of a
valid election (see sec. 7-471 (l)(a)). We find that the evidence
here falls short of showing PBA's joinder in a move for succession
and we do not think good cause is shown by a change of mind on the
part of some of the membership.

Dismissal of Petition

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED that the petition filed herein be, and the same
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Av s/  Fleming  James. Jr.
-.l

Fleming iames, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low
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