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DECISION
a n d

MODIFICATION OF UNIT

On February 19, 1980, East Hartford Board of Education
(Petitioner) filed with the Connecticut State Board of Labor
Relations (Board) a petition seeking a modification or clari-
fication of an existing bargaining unit so as to exclude
therefrom, as confidential employees, the secretary to the
superintendent of schools, the second secretary to the super-
intendent, and the secretary to the assistant superintendent
of personnel. The Office and Professional Employees Inter-
national Union, AFL-CIO, Local 1435 (Union) was named as a
labor organization claiming to represent the employees in
question.

After the requisite preliminary steps had been duly taken
the matter came before the Board for a hearing on June 26, 1980,
at which the parties appeared and were fully heard. Both parties
filed written briefs.

The Hearing

At the hearing it appeared that Petitioner had recognized
the Union in 1966 as the exclusive bargaining agent for a unit
of educational secretaries without any exclusions for confiden-
tiality. The parties .have  a collective bargaining agreement in
effect from July 1, 1977, through June 30, 1981 (with a reopener
on wages and benefits for the last year). This contract contains
the following recognition clause:

3.1 The Board recognizes the Union for the pur-
pose of this contractual relationship as the sole and
exclusive representative of the entire unit consisting
of secretarial, clerical and all other office employees
who regularly work 20 hours or more per week, excluding
temporary substitutes (hereinafter referred to as
"members of the unit"), pursuant to and with all rights
and privileges as provided by law.

This was similar to the recognition clause in the 1966  agreement.
From 1966 to the time of the hearing there had been no exclusions
from this unit on the ground of confidentiality.



Robert S. Fresher became Petitioner's assistant superintendent
of personnel on August 1, 1979. He spends about 70 to 75 percent
of his time on labor relations work; 15 to 18 percent of it on
labor relations connected with the educational secretaries' unit.
There are three secretaries in the personnel department: one of
them is the executive secretary who works with Fresher on his
labor relations duties.

When Fresher came to the Petitioner's service he found that
confidential labor relations work was funneled out through the
executive secretary; some of it to the other two secretaries in
the office. Fresher decided to change this pattern and now all
of the confidential work stays with the executive secretary (Tr.
16). At about the same time Fresher assigned a di'fferent person,
Jackie Ramsey, to the position of executive secretary. The former
incumbent, Dorothy Scanlon, was assigned to a different position
In the system.

There are six bargaining units in the East Hartford school
system. The assistant superintendent formulates and drafts Peti-
tioner's bargaining proposals and is a principal negotiator at
contract bargaining sessions for all units,. Ramsey does all
Fresher's secretarial work dealing with labor relations and has
access to all confidential material in this area. This includes
the 216 account which shows the amounts that Petitioner estimates
will be needed to cover the cost of labor contracts to be negotia-
ted in the future. She also attends some sessions where Petitioner's
negotiating team discusses Its strategy including proposals that
may be dropped, after discussion, without being communicated to
the Union. She does not always attend such sessions but always
does type Fresher's notes on them.

Samuel Leone is superintendent of schools in East Hartford
and has been for about a year. He has been in Respondent's school
system for 19 years. As superintendent Leone is the executive agent
of Petitioner. His duties include (1) reporting to Petitioner on
all contract negotiations: (2) approving all contract
(3) corresponding with labor relations counsel, and (4P

roposals;
serving as

the official step 2 respondent in the Union grievance procedure.
He spends about 10% of his time on labor relations work. The
superintendent has one grade one executive secretary III, and one
grade three executive secretary III, There was no evidence to show
any Institutional change in the confidential nature of these secre-
taries' duties since the effective date of the current contract.
There was some evidence that the superintendent's higher graded
secretary did work of a confidential nature. There was also evi-
dence that she had had protracted illnesses recently and that
during'her absences the other secretary did her work.

Discussion

The Union urges that on the evidence none of the three secre-
taries was shown to deal sufficiently with confidential matters to
warrant her exclusion from the unit; further that the long history
of their Inclusion showed that neither Petitioner nor the secre-
taries had felt embarrassed by conflict of Interest or fear of
disclosure.
follows:

Petitioner on the other hand states the issues as

A . Whether a petition for modification is timely when
filed during the term of a collective bargaining
agreement?

B. Whether the Board of Education is estopped from
filing such a petition where there are no confi-
dential exclusions?

C. Whether the following employees should be excluded
due to the nature of their duties with respect to
labor relations: Bisting  the three positlong7.



We find that a petition for modification is timely if it is filed
more than a year after a prior valid election even though it is
filed during the life of an existing valid contract. We also find,
however, that the arties are bound by the terms (including the
recognition clauseP of an existing contract unless they can make
a showing (1) that would relieve them of the obligation of the
provision under prevailing legal or equitable principles, or (2)
that would reveal a conflict between a contractual provision and
the policies of the Act, or (3) that would indicate a change of
circumstances which would render the contract provision substan-
tially less compatible with the policies of the Act than it was
initially.

Our nast  treatment of this'nroblem  mav not have'been oerfectlv
consistent. In Town of New Hartford, Dec.-No. 1007 (1971)-the  Board
dealt with a netition to modifv the unit and construed its renula-
tion, section“7-471-13,"  to forbid not only petitions for an -
election but any attempts "to  alter the unit in any way I1 in the
absence of extraordinary circumstances. The Board also relied on
an agreement for election (made by the parties about six months
before the petition for modification) which covered the employees
now'sought to be excluded.

The Board's interpret$iE;  ;; its regulation (sec. 7-471-13)
was followed in Brooklyn . ., Dec. No. 1214 (1974).

In Town of Westnort,  Dec. No. 1165 (1973) the Board ruled in
effect that an agreement between the parties (for inclusion or ex-
clusion of an employee's classification) was subject to modification
by the Board at any appropriate time. This decision implied that a
petition for modification of the unit would not be untimely if filed
during the life of an existing contract - in other words that the
contract bar rule for elections did not apply to petitions for
modification. See also Brooklyn Bd. of Ed., Dec. No. 1738 (1979).

We have reconsidered carefully our ruling in Westport  and find
that it should be modified. We accept and reaffirm that part of it
which rejects the application of the contract bar rule to a petition
seeking to exclude or include one or two employees from coverage by
the Act on grounds of confidentiality and the like. But see State
of Connecticut (Office of Labor Relationsl,  Dec. No. 1913 (1980)
(petition to transfer employees from one unit to another where
granting the petition would have necessitated an election). And
we also reaffirm the rule that the mere length of time an inclusion
or exclusion has existed does not bar a petition for change in that
status (though it may constitute relevant evidence supporting con-
tinuation of the status quo). City of Norwalk, Dec. No. 1941 (1980).

We now disagree, however, with that portion of the Westport
opinion which renders agreements of the Parties (concerning inclu-
sion or exclusion) subject to modification by the Board in all
circumstances. We do not think the General Assembly meant to
confer so sweeping a power on the Board. We think, rather, that
by section 7-471(2)  the Legislature intended questions of exclusion
and inclusion to be settled by the parties within wide,limits
specified in the Act,** and to be determined by the Board only if
the parties Itcannot  agree." This was the language of the Report
of the Interim Commission to Study Collective Bargaining by Munici-

' palities (at p. 15) and we believe the General Assembly implemented
that intent in the words of section 7-471(2):  "The board shall
have the power to determine whether a supervisory or other oooition
'is covered by fthe Act7  in the event of a dispute between the
municioal  employer an3  the employee organization" (emphasis supplied),

* Certification; Duration. Bxcept  in extraordinary circumstances,
the board will not act favorably upon a petition for an election
'within one year after the certification of a representative by the
board.
U+ They would not be free to agree to a unit forbidden by the Act.
See Section 7-471(3).



.
.

We take this to mean that where the parties have agreed (e.g., in
their contract) upon a question of coverage or non-coverage of a
position we have no general supervening power to determine other-
wise. And we also take it that a "dispute I' is not created because
a party simply changes his mind about the desirability of compliance
with his admitted agreement. We believe that this interpretation
of the Act not only follows its wording but also best fits the
policy to leave to the parties' negotiation and agreement the terms
and conditions of their labor relations subject to the limitations
of clear public policy.

The Legislature has found that in some respects the contours
of bargaining units should be .definitely,fixed  in order to promote
some policy served by the Act.* In other situations the Board has
been given wide discretionary power to define these contours. In
the case of individual exclusions and inclusions the Legislature
has apparently seen fit to leave the matter to the process of,
collective bargaining subject to the Board's supervisory power
to see that the parties do not agree to anything that runs counter
to the Act's policies, and to decide those cases where the parties
cannot agree.

In Westport  we noted that the Board had consistently accepted
agreements by the parties as to appropriate bargaining units, "with-
out, however, the Board's action being construed as a precedent as
to what it would find in the absence of such agreement; nor do such
agreements constitute a waiver of the right for a Board determina-
tion on a position or positions at an appropriate later date."  We
now find this reasoning flawed to the extent that it would sanction
a petition for modification of the agreed to bargaining unit during
;;Evife  of the agreement without the kind of showing described

.

It is still true, of course, that a Board certification of
representative for an agreed to unit does not.create  a precedent
to guide the Board's decisions in other cases. The concept of
precedent in our jurisprudence is part of the common law process
reserved to courts and quasi-judicial tribunals. But the Board's
unwillingness to accord precedential value to its approval of units
agreed to by the parties does not justify a conclusion that the
parties themselves are not bound by their agreements. While free-
dom of contract has been greatly restricted in some spheres (e. .,
contracts of adhesion where bargaining power is grossly unequal 7
we think the legislative endorsement of collective bargaining
involves a fuller acceptance of freedom of contract where it has
not been limited expressly or by clear implication,

We come then to the application of this reasoning to the facts
before us. The parties agreed in their recognition clause that for
'a period of four years all secretaries (including those involved in
this petition) were to be members of the bargaining unit repre-
sented exclusively by the Union. Traditionally equity would relieve
a party from a contract term on certain grounds (e.g., fraud, mutual
mistake of fact). There is no claim that any such ground exists
here. Nor can there be a serious claim that the inclusion of these
secretaries in the bargaining unit violates a peremptory policy of
the Act. Exclusion for confidentiality is not even mentiqned in'
this labor statute; the power to create it was implied by this
Board from the wording of section 7-471(2).  New London Bd,  of Ed.,
Dec. No. 1313 (1975). The exclusion was thought to serve -policies
that would, we hoped, facilitate collective bargaining by protecting
the secrecy of the employer's bargaining strategy, and protecting
employees from being faced with conflicting loyalties. But these
were policies collateral to the central aims of the Act and largely
for the protection of the parties' interests. We hold that an
agreement for inclusion or exclusion of an employee who may have a
confidential role in labor relations is not void for conflict with
any peremptory policy of the Act.

;,)f;-: e.g.,  set 7-471(3), sec. 5-275(b), sec. IO-153b(a)(l)  and
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There remains a third possible ground for upholding the peti-
tion, or part of it. As we have seen the agreement to include
these secretaries in the unit was not void for conflict with the
Act's central policies. Nevertheless we find that exclusion of
an employee from the bargaining unit for confidentiality does in
a substantial though collateral way serve the policies of the Act
by protecting both the employer and employee in the ways suggested
above. And while we find this consideration not strong enough to
void an agreement for inclusion in the unit in the ordinary case,
we think it is strong enough to warrant our consideration of the
question on its merits where there has beena  significant change
of circumstances since the agreement was made. Here we find that
there was such a change in the.case of Fresher's secretary, but
not in the case of Leone's. :

Fresher came to the system when the collective bargaining
agreement was in effect and had nearly a year more to run; He
found the handling of confidential material (dealing with labor
relations) in the office to be loose and unsatisfactory; such
material was dispersed among the three secretaries in the personnel
office. Fresher tightened the system up by channeling all such
confidential material to his executive secretary and by?$pointing
a new person to fill that position. We think that change was a
significant one for present purposes. It was an Institutional and
more or less permanent change that facilitated protection of con-
fidentiality and fitted well within our proscription against pro-
liferation of the confidential function.

Since there was such a significant change in circumstances
we may consider the claim for Ramsey's exclusion on its merits.
On this score there is little difficulty. The functions of Ramsey's
position, as now cast, fit well within our rulings In Town of
Stratford, Dec. No. 1727 (1979),  and New London Bd. ofmec.

(1975).

Since we find no basis for relieving Petitioner from its
agreement to include the superintendent's two secretaries In the
unit we do not reach the merits of Petitioner's claim for their
exclusion. We note in passing, however, that a claim for two
exclusions for the secretaries of the superintendent (who spends
about 1% of his time on labor matters) seems hardly compatible
with the exclusion of only one secretary for Fresher (who spends
about three quarters of his time on such matters).

Petitioner in its able brief contends that its petition is
not barred by waiver or estoppel. We agree. We find that one or
the other of those concepts has sometimes been used in our past
decisions in ways that we now find inappropriate. The concept we
invoke here is a simpler, more basic one: .parties  are bound by
.their agreements during the life (or term) of such agreements,
unless they can show an acceptable ground for being relieved from
the obligation.

O R D E R

By virtue of and pursuant to the powers vested in the CoMec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

DECIDED and DETERMINED that

I. The executive secretary to the assistant superintendent
for personnel (grade 3, executive secretary II) should be excluded
from the bargaining unit on the ground that she is a confidential
employee under our decisions.

II. The petition is dismissed with respect to

(a) the first executive secretary to the superin-
tendent (grade I, executive secretary III); and
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(b) second executive secretary to the superintendent
(grade 3,  executive secretary II),

without prejudice to the filing of a new petition at a time when
the current collective bargaining agreement is no‘longer effective

or at a time appropriate for the filing of a representation petition.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low

- _-. c --  -___-.---__-
Sucation CERTIFIED (RRR)

Robert Fresher, Assistant Suoerintendent
East Hartford Board of Ec
Woodland School, 110 Long Hill Drive
East Hartford, Connecticut 06108

TO:

Lisa B. Bingham, Attorney
Shipman  & Goodwin
799  Main Street
Hartford, Connecticut 06103

Ruth Decozio, President
Office and Professional Employees

International Union, AFL-CIO, Local 1435
50  Christopher Court
East Hartford, Connecticut 06108

CERTIFIED (RRR)

John Connolly, Representative
Office and Professional Employees

International Union
100 Boylston Street, Room 708
Boston, Massachusetts 02116

-6-


