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DECISION
and

DISMISSAL OF COMPLAINTS

On January 22, 1980, Local 1186 of Council $4, AFSCME, AFL-CIO
(hereinafter Council $4) filed a complaint (MPP-5549) with the
Connecticut State Board of Labor Relations (the Board) alleging
that the City of New Britain (the City) had committed prohibited
practices in violation of the Municipal Employee Relations Act

I
hereinafter the Act), On January 22, 1980, Local 992, I.A.F.F.
hereinafter the Fire Union) filed a similar complaint (MPP-5593)
with the Board. On February 7, 1980, New Britain Police Union
Local II 65 and Council #15, AFSCME, AFL-CIO (hereinafter the Police
Union) also filed a similar complaint (MPP-5628) with the Board.
Each of these complaints in substance alleged that the City had
committed a prohibited practice in violation of Section 7-470(n)
(4) of the Act because on December IO, 1979, the Mayor of the
City, William J, McNamara, had issued an order unilaterally



declaring a moratorium on all civil service promotional examinations
(except in cases of emergency) and indefinitely halting the filling
of vacant positions in the classified service. The Unions claim
that these actions by the Mayor and the effects of these actions on
conditions of employment should have been bargained with the Unions
before implementation.

After the requisite preliminary steps had been taken, the three
cases were consolidated on March 5, 1980 (the three complainant
unions hereinafter will be collectively referred to as the Unions).
On May 13, 1980, the consolidated cases came before the Board for
hearing. All parties appeared and were provided a full opportunity
to adduce evidence and make argument. At the hearing a number of
stipulations on facts and exhibits were entered into the record.
All parties filed written briefs subsequent to the hearing.

Upon the record before it, the Board makes the following find-
ings of fact, conclusions of law, and order.

Findings of Fact

the m&ning  of the Act. (Stip. 1)
The City of New Britain is a municipal employer within

2. The Unions are employee organizations within the meaning
of the Act. (Stip. 2)

3. Each of the Unions had a collective bargaining agreement
with the City effective during the period July 1, 1979 to June 30,
1980. (Stip. 3)

4. The City has in effect a merit system established by
special act whose powers and duties include the responsibility
for testing, promoting and appointing classified employees in the
City of New Britain. (Stip.  4+x. 4, Ex. 6)

5. Under the terms of the special act and the Rules of the
Civil Service Commission, positions in the civil service are to be
filled from employment lists that are based on civil service exam-
ination. The City personnel director hassubstantial responsibility
for assembly of examinations, and a pointments from lists are made
by department heads, (Ex. 5, Ex. 67

6. During 1978 and 1979 information was uncovered by the
Chief State's Attorney's office and the Statewide Organized Crime
Investigative Task Force that widespread corruption existed within
the City involving job selling and test fixing under the City's
civil service system.

7. As a result, a "formal judicial inquiry': by a one man
grand jury was convened to investigate past and present operations
of the City's civil service system.

0. Substantial evidence was uncovered revealing widespread
bribery and test fixing invoiving numerous City employees for at
least the preceding nine years involving the former personnel
director, department heads and individuals seeking positions and
promotions through the civil service system.

9. By December 12, 1979, arrest warrants had been issued for
fifteen present or former city employees'including department heads.

10. Some of those arrested had plead guilty to charges, and
others plead not guilty.

11. Some facts disclosed and admitted in open court implicated
other city officials, some of whom had not been arrested at that
time.
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12. The disclosed facts demonstrated with reasonable cer-
tainty that job selling and test fixing for City employment and
promotion through the civil service system was ongoing and had
been widespread and occurring within several City departments,

ongoili*on  December 12, 1979.
The investigation and individual court proceedings were

14. Most of the testimony before the one man grand jury and
the grand jury's report was sealed at that time pending trials of
accused parties and it was therefore impossible for the City to
determine the extent of the corruption.

15. On December 12, 1979,  Mayor McNamara  issued an executive
order creating an immediate moratorium in all promotional exam-
inations and on the filling of nositions  in the City's classified
service until "the conclusion of judicial proceedings connected
with the probe of municipal corruption, unsealing and release to
the public of all associated documentation and information, and
completion of any local government sponsored investigation, hearings,
disciplinary hearings, related aTpeals and associated hearings, or
until I or my successor finds the emergency in local municipal
government to be over." (Ex. 7)

16. The executive order also provided that provisional
appointments would only be made upon authorization of the Mayor
and only if essential to prevent the interruption of essential
City business. (-. 7)

17. The Mayor's executive order was based on his belief that
"there is a clear danger that further appointments may be based
upon prior illegal promotions which will result in chaos in the
Civil Service system when the full facts are released thereby sub-
jecting the City and public to irreparable harm.11

IS. The flayor issued his executive order without negotiating
its contents with the Unions.

19. The Mayor also did not negotiate any impacts of his
executive order with the Unions, including questions  of (a) when
the merit system would be reinstituted, (b) the need for filling
vacancies, (c) the manner in which vacancies would be filled, (h)
the seniority rights of employees eventually promoted if and when
the merit system is reinstated, and (e.)  the impact upon the work-
load of employees as a result of not filling vacancies by promotion.

20. As a result of the executive order, a number of positions
in each bargaining unit were unfilled. (Stip. 6)

21. As a result of the executive order some employees who
had taken civil service exams and who were awaiting promotion from
existing promotional lists were unable to be promoted from such
lists because the duration of the lists e,xpired  while the executive
order was in effect. This made it necessary for such employees to
take a new examination in order to be promoted.

22. On May 10, 1980, the moratorium on examinations and
filling of civil service positions was rescinded by the Mayor.

Conclusions of Law

I. Section 7-474(g) of the Act removes from the area of
collective bargaining decisions to establish or to terminate a
civil service system that falls within the ambit of that section.

2. The New Britain civil service system did fall within the
ambit of that statute.



. .

3. Once the City exercised its power to suspend the civil
service system it came under the duty to bargain about the condi-
tions of promotion and the filling of mcanciee  within the bar-
gaining unit unless unilateral action upon.these  matters was
justified by the existence of an emergency.

4. The widespread corruption in the City's civil service
system involving the selling of jobs and fixing of tests presented
an emergency that justified the freezing of jobs and promotions.

5. This. justification lasted until the City came to have
fairly full knowledge or means of knowledge about the extent of
this corruption and of all the individuals and appointments
concerned therein.

Discussion

The first question before us is whether the mayor's executive
order suspending the rules of the civil service system and of the
merit system provisions of the City's charter constituted a uni-
lateral change in basic conditions of employment forbidden by the
Act. We hold that it did not because of the provisions of section
7-474(g) removing certain aspects of a civil service system from
the area of collective bargaining.

Before reaching the statutory question another contention of
the City should be treated. The City claims that matters of pro-
motion and the filling of vacancies within the bargaining unit are
managerial decisions which "lie at the core of entrepreneurial
control," and for that reason are not mandatory subjects of bar-

?
aining. We reject that claim. If it were not for section 7-474
g).  these matters would clearly affect wages and other conditions

of employment in a substantial manner, and therefore would be
mandatory subjects of bargaining.
Dec. No. 1241 (,l974).

Town of Stratford (Police),
It follows that the mayor:s  unilateral

order constituted an impermissible act unless it can be justified
by section 7-474(g) or by the emergency doctrine.

As we said in Stratford, section 7-474(g) furnishes an exception
'to the broad purposes of the Act and is therefore to be narrowly
construed. The Unions point to this and urge that the section does

not expressly except suspension of civil service from the realm of
collective bargaining, That is true, but strict construction does
not rule out all reasonable implications and if the essential
features of civil service are to be removed from bargaining surely
its creation and termination must be so removed. In one of our
earliest decisions on the subject we held that the establishment
of.a civil service svstem was excluded bv the section from colxc-
tive bargaining, even though establishment occurred during the term
of an existing contract and substantially changed the contractual
terms of employment. East Haven Bd. of Ed., Dec. No. 1093 (1972).
We reaffirm East Haven and find that it governs this case. We
think that no distinction should be drawn between establishment
and termination - whether on a permanent or temporary basis. T h e
statutory provision excludes both the beginning and the ending of
a civil service system from the sphere of collective bargaining.
Quite aside from the emergency doctrine, therefore, the mere sus-
pension of civil service, though done unilaterally, did not offend
the Act,

This does not, of course, end the matter. As the Unions claim,
once the civil service system was suspended, so also was the opera-
tion of section 7-474(g). At that point the duty to bargain over
all material aspects of promotion and the filling of vacancies
arose. Unilateral action upon these matters was prohibited unless
it could be justified by the emergency doctrine. We find, however,
that under the peculiar circumstances of this case there was an
emergency that justified the action taken.
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The general outlines of the situation in New Britain are well
known to Connecticut citizens. Widespread corruption was found to
have existed within the City for some years involving job selling
and test fixing under the civil service system. When the mayor's
executive order was issued on December 12,'1979, a formal judicial
inquiry by a one man grand jury was ongoing. By that date some
evidence had been disclosed and some arrest warrants issued,
These involved present and former City officials including depart-
ment heads. Most of the evidence before the one man grand jury
was still sealed at that time, however, pending trials of accused
persons so that it was impossible for the City or the mayor to
determine the full extent of the corruption or to know which
appointments had been tainted. We find.that  this situation presented
the kind of emergency that justified the full sweep of the mayor's
unilateral executive order, at least at the time of its issuance on
December 12, 1979.

The question remains as to whether the City was justified by
the emergency in prolonging the effect of the order for five months.
Emergencies are often of short duration. The only case in which we
have found that an emergency justified unilateral change in substan-
tial conditions of employment involved a'strike  of corridor monitors
that lasted one week. Hartford Bd. of Ed., Dec. No, 1777 (1979).
Those of us who recall the great depression and the second world
war, however,
for years. We

remember officially declared emergencies that lasted
think that an emergency of such long duration should

not suspend the duty to bargain for its entire span. Bach case
must be decided on its own facts and where bargaining would not
seriously impede the meeting of the emergency and where the emer-
gency situation would not frustrate or impede useful bargaining then
the statutory duty should no longer be held in abeyance. On the
record before us we do not find that such a point had been reached
before the order was rescinded on May 10, 1980. The situation was
a complicated one; the existence of corruption involving the civil
service system was known to the City, but not its full extent.
Some of those *ho stand accused had been named in arrest warrants,
but the facts disclosed indicated that others, unnamed to the City,
were implicated. The City had no way of knowing all the appointments
that had been bought or otherwise tainted by corruption. These gaps
.in the City's knowledge and means of knowledge put it in a position
in which it could not bargain meaningfully about the secondary con-
sequences of its order. The record does not show that the City's
position in these respects improved materially before May 10.

One other point should be noted. The record shows that two
grievances were filed on behalf of employees who were eligible for
promotion under the civil service rules but were not promoted
because of the executive order, The grievances claim that this
failure constituted a breach of contract. The grievances are now
pending before the Board of Mediation and Arbitration. The contract
question they pose is not properly before us and we do not decide
it. Our decision is simply that the emergency suspended the statu-
tory duty to bargain about changes in conditions of‘employment. We
are not called upon to make any finding about the consequences of
that decision, or of the subordinate findings of fact, for the
question of contract law now pending before our sister Board.

Dismissal of Complaints

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the complaints filed herein be, and the same
hereby are, dismissed.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

TO:

BY . s/ Fleming James, Jr.
Fleming James, Jr., Chairman

. . .

s/  Kenneth A, Stroble
Kenneth A. Stroble

s/ Patricia V. Low
.Patricia  V. Low

The Honorable William J. McNamara
Mayor, City of New Britain
27 West Main Street
New Britain,. Connecticut 06051

CERTIFIED (RRR)

Peter Daddario, Labor Relations Coordinator
City of New Britain
27 West Main Street
New Britain, Connecticut'06051

Richard T. Biggar, Esq.
Office of Corporation Counsel
27 West Main Street
New Britain, Connecticut 06051

.  .

Donald Beecher, Staff Representative
Council #4,  AFSCME, AFL-CIO
742 Worthington Ridge CERTIFIED (RRR)
Berlin, Connecticut 06037

J. William Gagne, Jr., Esq.
207 Washington Street

Hartford, Connecticut 06106

Mr. John J. Moore
1459 Iranistan Avenue
Bridgeport, Connecticut 06605

Mr. Joseph A. Adamo .
588 Washington Avenue
West Haven, Connecticut 06516

James N. Galliher, President
Local 992, I.A.F.F.
104 Belmont Street
New Britain, Connecticut

William W. Wilson. Assistant Director
Council#15,  AFSCME, AFL-CIO
746 Chapel Street, Room 20
New Haven, Connecticut 06510

CERTIFIED (RRR)

CERTIFIED (RRR)

Frank J. Raccio, Esq.
Kopkind, Flynn & Raccio, P.C.
132 Temple Street
New Haven, Connecticut 06510
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