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DECISION and ORDER

On Jctly  7, 1980,  the Town of West Hartford (Town filed with
the Cornecticut State Board of Labor Relations (Board a complaint
alleging that the West Hartford Municipal Joint Council, Inc. (Union)
had engaged and was engagin =
Employee Relations Act (Atty.

in practices prohibited by the Municipal
The complaint continues to allege that

the parties were engaged in negotia'ting  a smcessor to an existing
collective bargaining agreement: that both parties made proposals
for changes in the recognition clause; that neither negotiation nor
mediation had resolved the issues in dispute (including the issue
over the recognition clause); that the State Board of ILiediation and
Arbitration had a;npoinied  a fact finder pursuant to the Act; t!lat
at the first hearing before the fact finder tine Town had withdrawn
its proposal concerning the recognition clause but that the Union
had refused to do so and continues to insist upon a submission af
this issue to the fact finder. The compiaint ends with a request

that the Board issue an order (I) declaring the defini-
tion of the bargaining unit to be a non-mandatory subject
of bargainin!g  under the Il:unicipal Employee Relations Act;
(2) directing respondent to cease and desist from sub-
mitting any proposal for change in the definition of the
bargaining unit to the factfinder or to any arbitrators
appointed pursuant to subsequent impasse resolution pro-
cedures with respect to contract negotiations between the
parties; and (3) directing such other remedy as the Board
may find appropriate.

The Union filed an answer to the complaint admitting certain
allegations in the complaint but denying-that the Union's conduct
constituted a violation of the Act and setting forth the following
special defense:

Pursuant to General Statutes, Sections 7-473  and
7-473(a) through 7-473(e), lfimpasset'  as alleged in para-
graph 9 of the Complaint, cannot occur in negotiations
conducted pursuant to the Municipal Employee Relations
Act.



: . .

This matter came before Kenneth Alan Hampton, en assistant
agent of the Board, for pre-trial hearing on July 11, 1980. The
hearing produced a stipulation of facts which, together with
written briefs of the parties, were submitted to the Board for
decision.

On the record before us we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

In accordance with the stipulation,of  the parties we make
the following findings of fact:

1. The Town of West Hartford, hereinafter the Com-
plainant, is an employer within the meaning of .
the Municipal Employee Relations Act.

2. The West Hartford Municipal Employees Joint
Council, hereinafter the Respondent, is an
employee organization within the meaning of the
Act and is the sole and exclusive bargaining
agent of the unit described in Article I of the
1978-1980 collective bargaining agreement (Ex. 3).

3. On or about February 29, 1980, Complainant and
Respondent began negotiations for a successor to
the 1978-1980 collective bargaining agreement.

4. During the course of negotiations for a successor
agreement, Complainant and Respondent proposed
changes in the recognition clause (Article I).

5. Negotiations continued until March 21, 1980 at
which time Respondent Union requested mediation
by the State Board of Mediation and Arbitration.

6. Mediation was not successful and on or about
May 15, 1980 the Board of Mediation and Arbitra-
tion appointed Harry B. Purcell as Factfinder.

7. At a June 18, 1980 hearing with Purcell, Com-
plainant informed Respondent Union that the
parties' proposed changes in the recognition
clause were not mandatory subjects of bargain-
ing and accordingly the Complainant withdrew
its proposal. Complainant also objected to
Respondent Union further pursuing its proposal.
Respondent's legal position was Contra.

8. At the June 18th hearing, Respondent told Purcell
that while it would not withdraw its proposed
changes in the recognition clause, it would accept
a recommendation from Purcell to the effect that
the proposed changes be left to the State Board
of Labor Relations for decision. Respondent's
position as recounted in this paragraph is still
before the factfinder.

Conclusions of JAW

Section 7-471(3) of the Act vests primary and exclusive
juris&ion  in the Board to determine the general contours of
bargaining units.

Nothing in the Act expressly or by implication vests
juri.s$ction  over unit determination in fact finders or arbitrators
appointed under section 7-473.
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3. The Act does not expressly or by implication provide for
final determination of such issues by agreement of the parties to
the exclusion of the Board's jurisdiction.

4. Questions about the general contours of bargaining units
are permissive but not mandatory subjects of bargaining.

5 Insistence on taking such an issue to fact finding or
arbit&tion constitutes a practice prohibited by the Act.

Discussion

The Town claims that issues about the definition of a bargain-
ing unit are permissive but not mandatory subjects of bargaining
and invokes NLRB's rule that insistence to the point of impasse by

one party upon its proposals about such an issue constitutes an
unfair labor practice and a violation of the federal act. See

Act because the provisions for .fact  finding and binding arbitration
of contract disputes have in effect made iipossible the kind of
impasse contemplated by the federal rule. We agree with the main
thrust of the Town's contentions ; while the Act may have obviated
impasse we find that it has not obviated the reason for the federal
rule, namely, the primary and exclusive jurisdiction of NLRB to
determine questions of bargaining unit definition. The impasse rule
is designed to protect that jurisdiction from inroads by alternative
methods of resolving issues about the contours of bargaining units.
We conclude that the same underlying considerations require a rule
that such issues may not properly be submitted to fact finding or
binding arbitration under our Act.

The prevailing pattern of American labor relations statutes
is to provide collective bargaining as the principal means for
settling disputes over wages, hours, and oth.-r conditions of employ-
ment. These statutes therefore impose on t!, -.larties  the duty to
bargain over these disputes ill good faith. the solutions are
to be reached - if at all - by agreement of ,i parties and the
parties are not compelled to agree; neither side must yield. And
no government agency is given the cower to provide solutions. If
the parties cannot agree, the original.Wagner  Act and our private
sector statute (Gen. Stat. sec. 31-101 et seq.) afforded no specific
solution. If impasse in bargaining was reached the parties were
left to traditional remedies including unilateral action by the
employer and strike by employees.

From the very beginning, however , NLRB and its state counter-
parts were vested with primary jurisdiction to prescribe the contours
of bargaining units and to do~so in such a way as to promote the
nolicies of the statutes. As a corollarv  of this NLRB has consis-
%ently held that questions about the contours of a bargaining unit
were permissive and not mandatory subjects of bargaining. This
meant that the parties were free in the first instance to agree
on these contours but that, if they could not agree, they were not
free to insist on impasse and resort to the self-help remedies
available on imnasse. Thev had to resbect and resort to NLRB's
primary jurisdiction to make these determinations. Thus the rule
that the contours of a bargaining unit constituted a permissive
rather than a mandatory subject of bargaining which neither party

was privileged to resolve by pushing such an issue to impasse and
the remedies of self-help, was in part -'if not mainly - a rule to
protect NLRB's primary juris.diction  over such issues. The rule :
represents an insistence that disputes over such issues be settled
by resort to that jurisdiction rather than to alternative methods.
As the federal Court of Appeals for our Circuit has put it:

The statute imposes on labor and management alike a duty
to bargain in good faith with respect to wages, hours
and other conditions of employment in the expressed
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I. :-,
belief that such bargaining is the most effective way
to settle differences  without disruoting  commerce. This
duty "dots  not compel either party to agree to a pro-
posal," as Section b(d) states, "or require the making
of a concession,t' and the flational Labor Relation27
Board has no power to settle any of those questions.
By way of contrast, it not only has power, but is
indeed directed, to decide what is the appropriate
bargaining unit in each-case.

Douds v. International Lon<shoremen's  Assn.,  241 F.2d
278,  282, 3TKKTZsa  (2d Cir. 195,i7l. ,

The Union urges that the federal rule should not be applied
in this case because the Act provides for fact finding and binding
arbitration of contract disputes and thereby makes impasse impossible
and bars the resort to self-help. But if thisnew departure obviates
impasse it does not obviate the underlying reasons for NLRB's rule.
Cur Act, like the federal statute, vests in the Board the power and
the duty to define bargaining units and the need still exists to
protect the Board's primary jurisdiction and to insist that disputes
over the contours of bargaining units be resolved by resort to this
jurisdiction rather than to alternative methods. The fact that the
alternative nethods are different under our statute from the alter-
natives under the federal law does not change this fundamental
consideration. We do not believe that the General Assembly meant
by implication to vest the power to define bargaining units in &
hoc arbitrators and thereby to create serious inroads on the power
expressly given by section 7-471(3) to this Board which has the
permanent function of administering the Act and shaping bargai;?ing
units in ways that serve the Act's punoses. We think that the
scope of fact finding and binding arbitration - the new alternatives -
is limited to those issues which were formerly left to impasse and
self-help in cases where the parties failed to agree.

If the present case had reached the arbitration stage the
application of the above reasoning would be clear. The Union points
out, however, that we are dealing here only with fact finding, and
*further  that the Union had modified its position before the fact
finder to include a stated willingness to accept a recommendation
that the proposed changes (in bargaining unit) be left to this Board
for decision. We discuss these points in the order stated.

Under the Act as it stood originally fact finding was provided
but the fact finder's report was only advisory. Under the Act as
it now stands such report is still advisory in the sense that either
party may reject it. But the Act now provides that in the absence
of such rejection within a stated time the fact finder's 1-e
becomes l'finnl and binding" upon the parties. Sec. 7-473(c . What5

ort

this means in effect is that if issues about the make-up of a bar-
gaining unit were properly submitted to a fact finder then the
resolution of these issues would be committed to the fact finder
and the parties (.tnrough  agreement by non-objection) to the exclusion
of the Board. We think that the Legisla,ture  did not intend this
result.

The Act makes no express provision for the agreement of the
parties in shaping the general contours of bargaining units:* :
The power to make such determinations is expressly vested only in
the Board. We have always supposed, however, that agreement of the
parties had a proper place in such determinations and have encouraged

* Contrast section 7-471(2) which originally provided that the
Board should have the power to determine whether a supervisory or
other posi;tion  is covered by the Act "in the event of 8 dispute
between /the nartiesp' (emphasis supplied). The quaiifying p!xrase
does not appear in subsection 3.
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agreements. On the other hand, we have also thought that such
agreemen%s were subject to review and approval *jr disapproval by
the Board, and have consistently exercised the right of review.
This has preserved what we believe was the 1egi;lative  intention
to vest exclusive jurisdiction over such issues in the Board.
Any procedure which may lead to a situation in which the parties'
agreement would become "final and binding" without the right of
review by this Board would , .we conclude, violate the legislative
scheme. And since the statutory process of fact finding carries
this possible consequence, we find that the Legislature did not
intend it to be available for the resolution of questions about
the general contours of bargaining units.

The fact that the Union modified its stand before the fact
finder does not materially alter the case. Nothing in the statute
or the rules of procedure of the Board of Mediation and 'Arbitration
seems to require the fact finder to make the recommendation that
the Union said it would accept. The possibilities described in
the preceding paragraph still exist.

The Union also urges that the relief sought'by the Town here
would contravene the jurisdiction of the fact finder as set forth
in the Act, section 7-473(c), and the rules of nrocedure  of our
sister Board. We reject this claim. Nothing within the language
of either statute or rule expressly gives the fact finder juris-
diction over questions of unit determination and we think that the
implication of such jurisdiction flies in the face of the overall
scheme of the Act. As we have noted the Act originally provided
only advisory fact finding as a remedy for impasse in disputes
over wages, hours, and other conditions of employment, but it
vested the Board with plenary jurisdiction to decide questions
of unit contours. P.A. 159 (1965). The amendments of 1975 which
introduced the present procedure for fact finding and binding
arbitration came as a result of dissatisfaction with the method
of settling disputes over wages, hours, and conditions of employ-
ment under a statute that forbade strikes. Fact finding was thought
ineffectual because it was only advisory. See remarks of Rep.
Badolato, 1975 Connecticut General Assembly House Proceedings,
Vol. 18, part II, pp. 5320-5325. There w:;as at no time any sugges-
tion of dissatisfaction with the existing method of unit determina-
tion by the Board which was implemented by the kind of compulsion
so notably lacking in fact finding. Under these circumstances
there is no basis for implying an unexpressed transfer of juris-
diction from this Board to the process of fact finding and arbi-
tration. It is familiar law that an amendment intended to cure
a real or supposed defect in existing law will be construed so as
to meet that defect and not extended by implication beyond that
purpose. Nor;ralk  v. Daniel>, 143 Conn. 85, 89; State v. Fahv,
149 Corm. 577, 582.
4th ed.,

See also Sutherland Statutory Construction
Sec. 22, 30, pp. 178-183.

A word of caution should be added. No stigma should attach
to the Union because we find that it has committed a technical
prohibited practice. The legal position it urged is a plausible
one and no doubt was entertained in all good faith. Moreover the
Union cooperated in presenting the case to this Board by stipula-
ting to the facts. Our decision against the Union should be viewed
simply as a determination of a question of law honestly and reason-
ably disputed on both sides.

O R D E R  .

By virtue of and pursuant to the poder vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is
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(1

ORDERED, that the Vest Hartford Municipal Employees' Joint
Council, Inc.

Cease and desist from insistinu  over objection on
prese:iing  to the fact finder (or arbitr%or,  if any should be)
appointed under section 7-473  of the General Statutes any proposal
concerning the general contours of the bargaining unit, and

II. Take the following affirmative action which the Board
finds will effectuate the policies of the Act:

(a) Withdraw from consideration by the fact finder
the proposed changes in the bargaining unit now pending
before the fact finder;

.
(b) Post immediately in a conspicuous place where

members of the bargaining unit customarily assemble, and
leave posted for a period of sixty (60) consecutive days
from the date of posting, a copy of this Decision and Order
in its entirety; and

(c) Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department Building,
200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision
and Order, of the steps taken by the Vest  Hartford Munici-
pal Employees' Joint Council, Inc. to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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