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On October 22, 1980, Connecticut State Employees' Association
CSEA) filed with the Connecticut State Board.of Labor Relations
Board) a prohibited practice complaint and/or objection to elec-
tion making the following allegations of fact and requests for
relief:

1. Connecticut State Employees Association is an employee
organization under C.G.S. sections T-270 et seq flhe
A&7.

2.

3.

4.

5.

AFSCME Lxmerican  Federation of State, County, and
Municipal Employees, AFL-C127  is an employee organi-
zation under C.G.S. sections 5-270 et seq.

Both CSEA and AFSCME are presently engaged in repre-
sentation elections in the Judicial Professional, and
Judicial Non-Professional bargaining units which
elections are scheduled for October 22, 23, and 24.

AFSCME began soliciting intent cards on or about
August 1, 1980, in order to place itself on the
ballots in the above elections.

During August, 1980, and
In order to collect a sufficient number of intent
cards to qualify for a spot on the above ballots and
with the purpose of interfering with the campaign
activities of the incumbent CSEA, AFSCME engaged in
a pattern of conduct with certain CSEA staff repre-
sentatives and officials, the purpose and result of
which was to cause the illegal and unlawful release



of restrictive employment covenants between CSEA
and said representatives so that said representa-
tives could then immediately accept employment
with AFSCME and begin the immediate solicitation
of intent cards on behalf of AFSCME.

6. As a result of AFSCME's actions as alleged in the
above paragraph 5, AFSCME was able to benefit by
securing a place on the ballot in the unit elections
specified in paragraph 3, supra, since the CSEA
staff representatives hired by AFSCME had inside
knowledge and possessed a high recognition factor
among the employees in the various units alluded
to in paragr‘qh 3, supra, which knowledge and recog-
nition was a result of said representatives' employ-
ment with CSEA which has been the exclusive bargaining
representative of the employees in the Judicial Pro-
fessional and Judicial Non-Professional Units since
the advent of collective bargaining for State employees
in Connecticut.

7. As a further result of AFSCME's actions as alleged
in paragraph 5, supra, AFSCME has interfered with
the administration of CSEA's duties as a collective
bargaining agent and has interfered with the election
process currently under way in the Judicial Units all
to the detriment of CSEA and to the ability of the
employees to exercise a free choice of representative.

8. AFSCME1s conduct, as alleged in paragraph 5, supra,
was flagrant and intentional. Wherefore, CSEA claims
that AFSCME has committed a prohibited act within the
meaning of C.G.S. 5-272 and prays that:

a. AFSCME's conduct be found to be a prohibited
act; and/or

b. That AFSCME be barred from participating in
the present elections for Judicial employees; and/or

C . That no ballots be counted in the Judicial Unit
elections until this Board decides the issues raised
by this complaint.

d. Any other relief that may effectuate the pur-
poses of the Act.

After the requisite preliminary steps had been duly taken the
matter came on for expedited hearing before the Board on October
24 and 27, 1980, at which the parties appeared, were represented
by counsel, and were fully heard.

On the basis of the whole record before us we make the follow-
ing findings of fact, conclusions of law, and order.

Findings of Fact

7. The allegations in paragraph 1 through 4 of the complaint
are found as facts.

2. Before August 1, 1980, Horace Santavenere, Linda Ard,
James French, Marie King, and Elizabeth Kuehnel, were employed by
CSEA as staff representatives, and Edward Caffrey was employed by
CSEA as executive director.

3. During the summer of 1980 the officers and staff of CSEA
were considering an affiliation with a national union and many
among them, including Caffrey, favored affiliation with AFSCME.
There were strong differences of opinion about the desirability
of such a move and this led to controversy and impairment of
morale.
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4. On and before August 11, 1980, each of the CSEA staff
representatives was bound by a covenant not to engage in organ-
izational activities on behalf of any employee organization in
competition with CSEA, for stated periods of time. Under the
contract between CSEA and its employees this agreement not to
compete could be waived by the executive director at any time.

5. At a staff meeting on August 6, Caffrey told the repre-
sentatives (including those named in paragraph 2, supra) that he
was about to resign and he did in fact resign on August 8, to be
effective August 29.

6. On August 11, Caffrey gave the representatives named in
paragraph 2, supra, written (purported) waivers of the non-
competition agreements. Caffrey was relieved of his duties by
CSEA on August 12.

7. Before this time Santavenere sought employment by AFSCME
which was then recruiting representatives for its organizing drive
among State employees in Connecticut. He interviewed Gary Foster
who was coordinating AFSCME's organizational drive.

8. In the course of the interview Foster asked whether
Santavenere knew of others who might be interested in employment
and Santavenere indicated that other CSEA representatives would
be. Foster expressed interest in employing them.

9. The other representatives named in paragraph 2, supra,
also interviewed Foster. All of the persons named as representa-
tives in paragraph 2 were hired as representatives of AF'SCME on
or soon after August 12, 1980.

10. There was no substantial evidence to show that Foster or
any other representative of AFSCME knew about the restrictive
covenant described in paragraph 4, supra, and Foster denied having
such knowledge at the time of hiring the former CSEA representa-
tives.

11. There was no substantial evidence to show that either
AFSCME or the former employees of CSEA (including Caffrey who was
hired by AFSCME on a consulting basis) used confidential informa-
tion gained in their former employment on behalf of AFSCME. The
witnesses who testified at the hearings before the Board denied
such use.

72. In October, 1980, CSEA applied to the Superior Court for
a temporary injunction against AFSCME, the five representatives
named in paragraph 2, _supra, and Caffrey.

13. On October 24, 1980, after hearings, the Superior Court,
Wright, J., issued an order (1) dismissing the action against
AFSCME on jurisdictional grounds (G.S. sec. 31-113) and (2) tem-
porarily enjoining defendants Santavenere, Ard, French, King, and
Kuehnel "from electioneering in the current election campaign,
which is the subject of this lawsuit, such injunction to expire
on November 5, 1980."

14. In his memorandum of decision Judge Wright stated as
follows:

The court recognizes that in July and August of 1980
the morale at C.S.E.A. was low, in view of discussions
about affiliating with a national union. However, with-
out making a final determination of the circumstances
surrounding the release of the non-competition agreements,
for the purpose of a temporary injunction the court finds
that the plaintiff has shown probable cause that the
actions of Caffrey and the other five defendants were
disloyal to their former employer, and that serious ques-
tions must ultimately be answered as to the releases of
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the non-competition  agreements. For instance, the
releases of the non-competition  agreements  were  given
by Caffrey to other five defendants  some five days after
he had announced  his plans to resign from the plaintiff's
employ. In addition, the evidence indicates that the
same five employees were already negotiating  with the
rival union several days before they received the re-
leases of the restrictive  covenant from Caffrey.

15. Judge Wright made no statement or finding that AFSCKE
or its representatives  knew of this disloyalty.

Conclusions of Law

1. The fact that six former employees of CSEA improperly
conspired to procure a waiver of a restrictive  employment  covenant
does not constitute  a valid basis for finding that  their new em-
ployer (AFSCME)  violated the act or for setting aside an election
(or impounding ballot:;)  unless it is shown that AESCME knew of the
covenant at the time of hiring the former CSEA employees or that
it knowingly  exploited confidential  information  gained by said
employees in their former employment.

2. The evidence of such knowledge or such use must be either
direct evidence or evidence that affords a rational inference of
such knowledge or such use.

3. The mere disbelief  of denials of such knowledge  or such
use does not warrant an affirmative  finding that the facts denied
existed.

4. There was no‘legally  sufficient  evidence to warrant a
finding of such knowledge or such use.

Discussion

Judge
After a hearing  in the injunction  suit that lasted three days,
\!right found probable cause to conclude that the actions of

Caffrey and the other five  individual  defendants  "were disloyal to
their former employer." The evidence at the hearings before us
strongly suggests the same conclusion. But no relief is sought in
the present proceedings  against any of the individual defendants
in the injunction  suit. Disloyalty  on the part of those defendants

would not warrant relief against AFSCME or against the election
results unless it also appeared affirmatively  that AFSCME knew of
this disloyalty  when it hired tne former employees or when it was
benefiting  from their services in a way that exploited that dis-
loyalty.

CSEA apparently  recognized  this  difficulty  and framed its
complaint  on the theory that AFSCME "engaged in a pattern  of con-
duct with certain CSEA staff representatives  and officials the
purpose and result of which was to cause the illegal and unlawful
release of restrictive  employment covenants..." The knowing use
by AFSCME of inside knowledge on the part of the former CSEA
representatives was also alleged. If these allegations  had been
supported by substantial  evidence which the Board found to pre-
ponderate in favor of CSEA,  then we would find that the complaint
should be sustained and the election set aside. The evidence does
not,  however, stand in that posture and we must dismiss the com-
plaint and objections.

What the complaint alleges may have taken place. If the
burden of proof were upon AFSCME to show its innocence we should
not find that burden met. Our conclusion  in this  case is that
the charges are "not proven" like the proverbial  Scottish verdict.
We could not conscientiously  render a judgment that AFSCME was
innocent.
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The shortcoming in the proof was that no evidence showed
directly or afforded sufficient basis for an inference that Foster
or any other representative knew of the restrictive covenants or
of the maneuver to get them released before the representatives
were hired, or that AISCME actually used any inside information
gained by these representatives from their former employment.
The evidence did indeed raise a suspicion that there was such
knowledge and such use, but we may not base a finding on mere
suspicion. Bisocno v. Conn. State Board of Labor Relations,
149 Conn. 4 -(?-$%,lq.Theonlydirect  evidence on the point was
Foster's denial of knowledge of the covenants a.nd of the use of
confidential information and Santavenere's  denial that he told
Foster of the covenant and that he used confidential information.
As we indicated at the hearing, we have grave doubts about the
credibility of these statements, but it is familiar law that mere
disbelief of a denial does not usually warrant a finding of the
existence of the fact denied.
(Zd Cir. 1952).

Dyer v. ~~ncDougal1,  201 F. 2d 265
There must be some affirmative showing of the

fact to be proven either by direct evidence of it or by evidence
that affords a rational inference of its existence, as distin-
guished from a mere suspicion.

We realize that the test of a rational inference is not an
exact one; that it rests on a judgment of probabilities and has
a fairly large subjective element. But here our judgment is that
there is no sufficient basis for an inference under the Bisogno
decision.

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by An Act Concerning Collec-
tive Bargaining for State Employees, it is hereby

ORDERED, that the complaint filed herein be, and the same
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low

-5-


