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DECISION
and

DISMISSAL OF COMPLAINT

On December 27, 1979, the Stamford Police Association (Association)
filed with the Connecticut State Board of Labor Relations (Board) a
complaint alleging that the Stamford Police Department (Department)
had engaged and was engagin
Employee Relations Act (Act7

in practices prohibited by the Municipal
in that:

. ..said Respondent has attempted to undermine the existence
and administration of the employee organization by attempting
to make a unilateral change in the work conditions of certain
members of the Association in an area which is subject to
collective bargaining.

In particular, the Respondent has attempted to unilater-
ally change the work schedule and tours of duty of uniform
lieutenants of.the Stamford Police Department when such an
item has been a subject of negotiation in the past and in
the present. The Respondent has undermined the Association
by making a change which it knew would be favored by a limited
number of members of the Association, thus having the effect
of circumventing the bargaining process. See attached hereto
Notice, Date Dec. 3, 1979.

Wherefore, the Complainant requests a cease and desist
order and such other relief as this Board deems proper.

In addition, the Complainant requests an interlocutory
order, requiring the Respondent to hold such unilateral
actions in suspension until a hearing can be had.

After the requisite preliminary steps had been duly taken the
matter came before the Board for a hearing on May 15, 1980, at which
the parties appeared,
heard.

were represented by counsel, and were fully

Both parties filed written briefs which were received by the
Board on August 7, 1980.



On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Stamford Police Department is a municipal employer
within the meaning of the Act.

2. The Stamford Police Association is an employee organization
within the meaning of the Act and has at all times material been the
exclusive statutory bargaining representative of the.rank and file
of the Stamford Police.

3. The collective bargaining agreement (Contract) between the
Association and the Department expired on June 30, 1977. Negotiation
for the contract material to these matters continued into 1978.

4. Rather than forestall the implementation of the entire new
contract, the parties agreed to the contract with a re-opener clause
(Ex. 2, provision 26-B) which provided that the contract would be
reopened on November 1, 1978 "for the purpose of discussing and
negotiating two (2) issues only: (1) scheduling of tours of duty
and (2) police officers Bill or Rights."

5. This contract was ratified by the Association on July 21,
1978, and was effective, retroactively from July 1, 1977, through
June 30, 1979.

6. The applicable provision of the contract provides:

4. Hours and Work Week:

A. Each employee who is permanently assigned to
a fortv (40) hour non-rotating tour of dutv shall receive
six (6) dayioff  slips for ea& contract year. Each employee
who works a steady forty (40) hour work week for a period of
30 consecutive calendar days shall receive the six (6) day-
off slips but on a pro-rated basis over the contract year.
These slips shall be non-negotiable and will contain a two
(2) year limitation.

7. The schedule for uniformed police officers in effect at the
times material consisted of a three shift rotating schedule, which
had been in effect for several years previously. (Tr. 6-7).

8. Other segments of the Department had, at various times in
the past, been assigned to a two-shift rotation.
71, 72, 73, 75).

(Tr. 34, 56, 70,
These included the detective squad (Tr. 32),

selective enforcement unit (Tr. 80),  rookies (Tr. 85) and lieutenants
(Tr. 84-5).

9. Some lieutenants had worked a two-shift schedule for periods
as long as two years. There were other such schedules in effect
during 1972, 1973 and 1974. (Tr. 84, 85).

10. Individual officers had frequently been changed to a two-
shift schedule. (Tr. 24).

11. Detectives, some of whom are lieutenants, are on, and have
been on for some time, a two-shift schedule. (Tr. 41).

12. Negotiations for a successor to the contract which expired
June 30, 1979, begain in January 1979.

13. Among the proposals submitted by the City, was the following:

Art. 4. Eliminate first paragraph and substitute: "The
present rotating shift system will be changed
to a rotation of the morning and afternoon
shifts with a steady night shift which will be
a nine hour tour of four on - two off - four on -
three off."  (Ex. 3)



14. This proposal was aimed at changing the shift schedule of
the entire uniform division, not to change only the lieutenants.
(Tr. 31, 56).

15. This proposal would mean all uniformed members would be on
a two-shift system with steady nights. (Tr. 46).

Changes to affect lieutenants alone were not discussed
duriAi*negotiations.  (Tr. 56 13). Rather, these discussions
related to changing the eni& uniformed division.

17. The Association had decided that a change of the entire
uniformed division would not be beneficial (Tr. 13-15) because it
would not allow sufficient time off for the midnight shift.

18. Lieutenants, who were members of the Association favored
the two-shift schedule, however. (Tr. 17-18).

19. Area Commanders requested that lieutenants who worked with
uniformed natrol forces be assigned to a two-shift schedule (Tr. 61)
which would parallel the schedule of the other lieutenants in the '
Department.

20. Deputy Chief Passaro determined that assigning lieutenants
to a two-shift schedule would alleviate problems of lack of super-
vision during the busiest shift (3-11 p.m.). (Tr. 63).

21. The Deputy Chief did not believe such a change would vio-
late the contract as it involved only lieutenants, who had in the
past been assigned to two-shift schedules (Tr. 77-78).

22. On or about December 4, 1979, Deputy Chief Passaro, by
asking for volunteers for the new position of Town Coordinator,
implemented the two-shift schedule for lieutenants. (Ex. 5).

23. On December 6, 1979, the Association requested a meeting
with the Department to discuss this assignment as they considered
it to be an unfair labor practice. (Ek. 8).

24. On December 19, 1979,  a meeting was held with the Associa-
tion President, its Attorney,
Labor Negotiator, (Tr. 23).

the Deputy Chief and the Department's

25. The meeting produced no accord between the parties.

(Tr.2&26,  Ex. I).
The Association subsequently filed the instant complaint.

27. On January 2, 1980, an order was issued re-assigning the
lieutenants to a two-shift schedule. (Ex. 6).

28. On April 19, 1980, the Association filed a demand with the
American Arbitration Association for arbitration to determine whe?:c;?r
the Department's action violated the contract. (EL 9).

Conclusions of Law

1. Where the collective bargaining agreement or bargaining
historv does not establish a clear intent to the contrarv. the ma.ior
terms and conditions of employment which existed at the time a coi-
lective bargaining agreement was executed will prevail throughout
the life of the contract and during negotiations for a successor
agreement.

2. To make out a rima facie case of violation of the Act under
the theory of unilatera!?---change, a complainant must show that there
has in fact been a change in an existing practice involving a term
or condition of employment.
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3. The Deoartnent's  decision to schedule lieutenants on a
two shift rotation did not change an existing practice and thcre-
fore did not constitute a prohibited unilateral change.

Discussion

The Association claims that the assignment of uniform division
lieutenants to a two shift schedule constitutes a unilateral change
in working conditions, which constituted a refusal to bargain and a
prohibited practice-under the Act. In order to maIce.ou-/;  a orima.-
facie case of violation under this theory, the Association must show--A
that an existinq ccndition  of emplovr;lent has been changed by the
Department. Last Uaven, Dec. No. 1937 (1980); Windsor Rd. of PA.,
Dec. No.

- -
1914 (1986mtatc  of Comectj.a:t  (Com!Tj%i;;;‘Ylcr-,  Dec. No.

1871 (1380);  New Britain iiti.  of Sd., ikc.  No. 1$%/i  .1979);  Portland?3
Board of Ed
ml=J: '

Dec. Ko. -16'70  (?mJ; Newinrtton  Rd. of EL, Dec. Ho.
To do so in this case, %ic rissociazion  would have to

prove the existence of an established practice other than a two-shift
schedule.

,

The Association claims that the established past practice of
the Department has been to have lieutenants serve on a three-shift
schedule. In support of this claim the Association advances two
lines of argument: (1) that any previous assignments which deviated
from the three shift schedules were exceptions of insufficient weight
to overcome the past oractice, and (2) the Department's proposal of
a schedule change during negotiations establishes any change in that
schedule outside of negotiations as a prohibited practice.

We will discuss each argument in turn to show why the Association
has failed to prove a change from past practice.

Although the uniformed division has had a three-shift schedule in
effect for many years, this schedule has not been consistent with
regard to lieutenants, the detective squad, a selective enforcement
unit, and rookies. Evidence was offered which tended to show that
individual officers were frequently shifted to a txo-shift  schedule
as the needs of the Department and the residents of the TOVM  required,
and that some assignments to two-shift schedules were of a duration
of at least two years. Ke view these assignrxnts  as establishing a
practice of flexibility in scheduling, rather than as exceptions to
the three-shift schedule, and can thus find no change in past practice
by the Department when it instituted further changes in this area.

The Association's second argument, that the Department recognized
that an assigrxnent  of lieutenants to a two-shift schedule would be a
prohib?'ted  practice when the Department proposed a shift change for
the uniformed division durin g negotiations must fail when considered
in light of the Departmentfs  past practice and the broader scope of
the Department's proposal. T!w Department showed that the proposal
addressed the question of the assignment of the entire uniformed
division, a substantial portion of which had reGm been assigned
to a three shift schedule. (Tr. 31, 56).

O R D E R  .

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal  Employee Relations
Act, it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONiWCTICUT  STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming  James, Jr., Chairman

s/ Kenneth A. Stroble
Kenrleth  A. Ytrob%e

s/ Patricia V. Low
Patricia V. Low


