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DECISION
and

DISMISSAL OF COMPLAINTS

On August 16, 1979, Troopers Arcari, Jacobs, et al (Complainants)
filed with the Connecticut State Board of Labor Relations (Board) a
complaint alleging that the State had engaged and was engaging in
practices prohibited by Section 5-272 of an Act Concerning Collective
Bargaining for State Employees (Act) in that

The Employer, his agents and employees, have unilaterally
altered the conditions of employment by failing to extend
the promotion eligibility list resulting from an examina-
tion for the position of Ser
torically had a twenty-four ?

eant. Such lists have his-
.24) month lifetime while the

present list was permitted to expire after eighteen (18)
months. Said conduct constitutes a violation of Section
3, (4) of the State Employees ' Relntl.ons  Act (PA-75-566).

This is Case No. SPP-5336.



On December 24, 1979, Connecticut State Employees' Association
(CSEA)  filed a complaint against the State with the Board alleging
the following facts:

A promotional examination'within the State Police Depart-
ment was held and applicants were ranked according to
their scores.' In the past, it has been the practice
of the Department to appoint individuals who placed in
the same rank based on their scores according to their
seniority.
others,

In this case, Trooper David Werner, among
was not appointed although less senior persons

on the list were appointed.

'The exam was for the position of sergeant and said
list expired on August 22, 1979.

This is Case No. SPP-5554.

State
On January 8, 1980, David Werner filed a complaint against the
with the Board alleging the following facts:

The employer and his agents have engaged in a
prohibited practice by refusing to promote Trooper
Werner on the basis of his participation in concerted
activities on behalf of himself and other State Troopers
in reference to said promotion eligibility. This
conduct constitutes a violation of Connecticut General
Statutes 5-272.* This prohibited practice relates to
the promotional exam for State Police Sergeant of
.$ceyg;;  3, 1977 and the list promulgated February

.

'5-272 (Al A3 A5)

This is Case No. SPP-5574.,
These cases were consolidated and the requisite preliminary

steps taken. Thereafter they came before the Board for hearings
on April 14 and 17, May 30, and June 4 and 5, 1980. Written briefs
were filed by the parties.

On the basis of the whole record before us we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The State is an employer subject to the Act.

2.
material)

Members of the State police (with exceptions not here
constitute a bargaining unit. 'At all times material to

this complaint, CSEA has been the exclusive statutory bargaining
representative of this unit.

3. Promotions in the State police have for many years been
governed by civil service examinations administered by the depart-
ment of administrative services and its functional predecessors.

4. This department is charged by statute with the power to
conduct and grade merit examinations and to rate candidates in the
order of their relative excellence from which appointments or pro-
motions may be made in the competitive classified service in the
department, and to establish lists showing the relative ranking of
candidates on examination.

5. The appointing authority in each agency must make appoint-
ments and promotions from such lists (with exceptions not here
material) but he has discretion to select candidates from among
those eligible on such lists by using criteria which are not pre-
scribed by the civil service authorities.
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6. Elisha Freedman is the commissioner of the department
of administrative services which has jurisdiction over civil
service matters among others. Sandra Biloon is the director of
personnel and labor relations and the deputy commissioner of the
department of aaministrative services; she is in practical charge
of civil service examinations and related functions.

7.
the

Promotional lists are given separately for each rank in
State police. The normal life of such a list is one year

but it is subject to extension by Freedman who has delegated the
power to make such decisions to Biloon.

a. A promotional list for the rank of sergeant was esta-
blished on February 23, 1978, on the basis of grades earned on
an examination held during the late fall of 1977 (#P-3089).

9. Certain aspects of this examination became controversial,
There were press reports emanating from a member of the State
police that candidates had prior access to test material. This
was investigated and found groundless but it did appear that much
of the test material had been used on prior examinations which
opened up the possibility of unfair advantage to those who had
seen and studied those'materials.
also challenged in court.

The validity of the test was

10. Promotional lists for the State police had often been
extended beyond one year during a fifteen year period before the
list in question was established. The length of extensions for
the various ranks varied from none to two years (making a three
year life), The sergeants' lists during this period had all been
extended to two years or more. Extensions (for ranks other than
sergeant) to 18 months had occurred four times.

11. Donald Long was appointed in January, 1979, as commissioner
of the departm,ent  of public safety (of which the State police form
a part).
that.

He had had a long career with the State police before

12. In September of 1978 Long had urged Biloon to conduct
promotional exams every year for State police promotions because
he believed that this would open up opportunities for more recent
recruits and also in other ways promote morale.

13. Biloon also desired to limit the life of the list based
on examination P-3089 for the reasons indicated in paragraph 9,
above,

14. When the candidates on this list who had not yet been
reached found out that there was a movement to let the list expire
after a year,
the list.

many of them beceme active in urging an 'extension of
One of the first activities was the presentation of a

petition (for a two year validation) signed by 340 members of the
department, dated November 3, 1978.

15. Biloon, with Long's assent, extended the life of the list
for three months because there had not been time to prepare new
test materials that would be free from the infirmity (duplication
of old test material) of P-3089.
23, 1979.

This extension lasted until May

16. Because these materials had not yet been prepared in May
the list was again extended for another three months to August
23, 1979, without prior approval by Long.

17. On May 30, 1979, Biloon wrote Long explaining her action
and stating that no further extension of the sergeants' list was
planned (Ex. #27).

18. Before that time there had been a good deal of activity
by members of the force in behalf of extension of the list.
Troopers Jacobs, Arcari, and Werner were prominent in these
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activities and were among the signers of the petition described
in paragraph 14, suora.

19. This activity continued after May 30, 1979. At one
point someone (not identified in the evidence) informed the press
of this dissatisfaction and an item to this effect appeared in a
newspaper. Most of the activity was within the department and
was expressed through proper channels. On one occasion (probably
in early August, 1979) three troopers including Werner went to
see Biloon and urged her to extend the list beyond August 22 to
the full two years. These troopers also visited Governor Grass0
and made a similar request.

20. Some or all of these activities came to Long's  attention
and this probably included the fact of Werner's part in them,

21. The last promotions from the promotional list based on
P-3089 were made on September 17, 1979. At that time eight can-
didates were eligible for promotion and there were only five
vacancies. Long selected Augustyn, DeSanty,  Schiffer, Cramer,
and Gordon. He passed over Izzarelli, Paige, and Werner. Izzarelli
had a test score that put him in the sixth group, and greater
seniority than any other of these candidates. Paige, Schiffer,
Werner, Cramer, and Gordon all had.a  test score of 88 and comprised
the seventh group. Of these Paige had the greatest seniority;
Werner was junior to Schiffer and senior to Cramer and Gordon.

22. Long made his selection after instructing his executive
officer, Lieutenant Colonel Rice, to canvass the commanding offi-
cers for their recommendations for promotion and then to make
recommendations of his own. Rice's instructions also included

. discussions with field officers familiar with the work of candidates.

23. Rice carried out these instructions and made his own
recommendations based on them. These recommendations were
followed by Long in making his appointments.

24. The written recommendation by Werner's commanding
officer was put in evidence, It was favorable but could be
construed as luke warm. The recommendations of the successful
candidates were not put in evidence or described in testimony
(except by the general statements that Long and Rice found them
superior to those of the unsuccessful candidates).

25. Werner's overall record is good and Long told him that
his chances for promotion in the future were good. In short,
Long found Werner eligible for promotion but found those selected
better qualified.

26. Werner's activities on behalf of the extention of the
sergeants' list played no appreciable part in the decision to
pass him over for this promotion.

27. Dissatisfaction with the promotion system, at least in
some quarters, continued after these appointments and on February
28, 1980, Long talked about the problem in the Canaan barracks
with a group of some 30 to 40 troopers and officers. The dis-
cussion was largely by question and answer. In the course of it
Long made statements about the nature of which there was dispute.
One verson was that if any member of the department discredits
it openly or criticizes it "1  can guarantee...will  not get promoted"
(6/4/80, p. 54). Another version was that 'Iif anybody badmouths
the Department, I guarantee they will never be promoted." (Id.,
p. 61). Still a third version was that "anybody that brings dis-
grace to the Department through the media or public would probably
not be considered for promotion.fl The witness thou ht this related
"to  a loyalty factor to the Department" (Id., p. 65 .7
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28. Long himself categorically denied making these statements.
He explained that he had stressed the importance of restoring the
image of the police division after unfortunate publicity in prior
cases (e.g., Peter Reilly) and suggested the importance of taking
up disparaging criticism  tnrough internal channels before carrying
it to the media.

29.
nearer the

We find that Long's version of his statements is probably
truth though there was probably exaggeration on both

sides and Long may well have conveyed more of a minatory overtone
than his own bland version suggests. We do not, however, find any
relationship between these statements and the activities of Werner
and others who were conducting their campaign to extend the list
largely through internal State channels.

Conclusions of Law

1. There was no consistent practice to extend promotional
lists in the State police to a total life of.two  years.

2. The questions of duration of such lists and of the exten-
sion of their duration is excluded from collective bargaining by
section 5-272(d) of the Act.

3. The practices of the appointing authority in selecting
applicants from civil service lists are not exempted from collec-
tive bargaining by that section except to the extent that such
practices are required by civil service regulations or practices.

4. In this case there was no consistent practice of breaking
ties on the list by resort to seniority and the basing of such a
choice on considerations of merit did not depart from practice.

5. Long's selection of five troopers from the list for pro-
motion and nonselection of three others was not motivated in any
appreciable degree by Werner's activities on behalf of extension
of the list.

6. While Long's statements at the December 7, 1979 meeting
at the Canaan barracks may have skirted the edge of forbidden
threatening statements the complaint does not allege this as a
separate prohibited practice, or at all,

7. The evidence of these statements was clearly relevant as
tending to show bias and reason for discriminating against Werner
so the failure to object to this evidence did not constitute
litigation by consent of the issue whether these statements
amounted to an independent violation of the Act.

Discussion '

I.

SPP-5336

Complainants urge that the failure of the State to extend the
life of the sergeants' eligibility list for promotion beyond 18
months constituted a substantial departure from past practice con-
cerning a mandatory subject of bargaining and therefore a violation
of the Act. We disa ree

7
for two reasons:

practice was shown; 2)
(1) no consistent past

Section 5-272(d) of the Act removes this
matter from the area of collective bargaining.

Complainants showed that the promotional lists for the rank
of sergeant had been extended to two years or more for a period
of at least fifteen years before the list in question, It also
appeared in evidence, however,
ranks (e.g.,

that promotional lists for other
captain, detective, corporal, police woman) had not

been consistently extended to two years over the same period of
time. The period of validity of these lists varied from one year
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to three years. In four instances (in addition to the list in
question) the duration had been 18 months. (Ex. #31).  Thus the
overall custom concerning extension of promotional lists was not
departed from. Complainants would have us take as our guide here
a fragment of this overall custom,
to sergeants' promotional lists.

namely, the custom with respect
It may be that in unusual cir-

cumstances such an approach would be appropriate but as a general
rule we have declined to take a fragment of a custom as our guide.
See, e.g., Portland Board of Education, Dec. No. 1670 (1978). We
find no unusual circumstances in the record that would warrant a
departure from the general rule.

Section 5-272(d) of the Act reads as follows:

Nothing herein shall diminish the authority and
power of the personnel appeals board, the department
of administrative services or any state agency esta-
blished by statute, charter or special act to establish,
conduct and grade merit examinations and to rate candi-
dates in order of their relative excellence from which
appointments or promotions may be made to positions in
the competitive division of the classified service of
the state served by the department of administrative
services. The establishment, conduct and grading of
merit examinations, the rating of candidates and the
establishment of lists from such examinations and the
appointments from such lists shall not be subject to
collective bargaining.

The State urges that this takes the issue here in question out of
the field of collective bargaining. Complainants argue that this
subsection is to be narrowly construed (as running counter to the
remedial purpose to grant collective bargaining rights) and that
its explicit terms exempt only the t'establishment't  of eligibility
lists and contain no language that llspecifically excludes the
duration or life of a promotional list from collective bargaining"
(brief p. 2 under title "argumentll).
propositions in Complainants'

We agree with the broad legal

to this case.
argument but find them inapplicable

The familiar canons of statutory construction in-
voked here are helpful guides but they are not to be applied
mechanically - the purpose of the legislation in all its parts
is the truest guide if it can be ascertained. We think that the
purpose of this subsection was to remove from collective bargaining
those aspects of civil service systems that are essential to its
operation and its integrity. And we believe that the power to
refuse to extend the life of a promotional list that has become
tainted so as to impair its credibility-is essential to maintaining
the integrity of a civil service system.

It is true that the words of the subsection do not explicitly
exclude from bargaining the power to extend (or deny extension) to

,.civil  service lists.* The word l~establishment~~  is probably incapa-
ble, as a matter of strict grammar, of so broad an interpretation.
If the matter in issue is to be allocated to the realm of civil
service rather than that of collective bargaining, this must be
;;d;ehrough  what the statute implies rather than what it expressly '

And this, of course, makes relevant the rule that excep-
tions co  a remedial statute are to be narrowly construed and the.
maxim expressio unius, exclusio  alterius est. But as we have said
these canons of construction should not be so rigidly applied as
to squeeze purpose and common sense out of statutory language. And
we find that in this context the power to establish lists implies
the power to set limits on their life and to decide whether or not
to extend that life. These matters lie at.the  core of a civil
service system - especially, but not only, when the system's
credibility is threatened with a tainted list.

* Indeed they do not expressly exempt the power to set limits to
the validity of lists.
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We conclude then, that the matter of extension, or failure
to extend, the life of the list was not within the area of collec-
tive bargaining on the facts in the present record. This makes it
unnecessary to decide the effect, if any, of the management rights
clause and the so-called "tipper" clause in the collective bargain.-
ing agreement.

II.

SPP-5554

Complainant in this case urges that the State departed from
past practice in failing to appoint Trooper David Werner, among
others, from an eligibility list for promotion to the rank of
sergeant although less senior persons on the list were appointed.
The complaint alleged a past practice "to appoint individuals who
placed in the same rank based on their scores, according to their
seniority." The unilateral departure from this past practice is
the gravamen of this complaint.

This differs from the complaint in SPP-5336 in one vital par-
ticular: the practices and conduct of the appointing official are
not exempted from collective bargaining. Section 5-272(d) of the
Act extends its exemption only to the functions of the civil ser-
vice authorities. Practices of the appointing agency (to the
extent that they are not required by civil service regulations
or practices) remain within the sphere of bargaining and, if they
materially affect conditions of employment, constitute mandatory
subjects of bargaining. The Complainant's claim under this head
must, however, be denied for other reasons.

In the first place this claim is not urged in the brief except
as a factor tending to support the claim of discriminatory refusal
to promote Werner because of his extensive and public concerted
activities (brief tit. II, esp. at p. 4). .This may well constitute
abandonment of?the claim made in the complaint but we do not need
to decide that point.

More important than the possible waiver is the fact that the
evidence fails to show any clear or consistent practice  in this
respect. Even the Complainant's evidence fell short of showing
such a practice. See, e.g.,  Ex. #21 and p. 4 of part II of brief.
And former Commissioner Leonard, called bythecomolainant,  testi-
fied that he often used seniority as a criterion in breaking a tie
but that he would deviate from that if he felt the person wasn't
qualified to be a sergeant or any other rank. (Tr. 5/30/80, p. 6.
See also Tr. 5/30/80  pp. 79-82;id.  pp. 84-86.) Thus selections
were often made on the relative merits 0.O
here,

I candidates as they were

III.

SPP-5574

The gist of this complaint is that the employer refused to
promote Werner because of his concerted activities "in reference
to said promotion eligibility," namely his activities on behalf
of extension of the life of the sergeants' promotional list.
of course,

This,
would be a violation of the Act and the State does not

claim otherwise. A question of fact is presented and on the balance
of probabilities on the evidence before us we find that Werner's
protected activities did not constitute a substantial factor in
passing him over for this promotion..

It is true that Commissioner Long did not want the list
extended. It is also true, however, that Deputy Commissioner
Biloon of administrative services, for a different reason, did
not want the list extended and that she had the effective power
to prevent its further extension, and did so before the selection
of the final five candida,tes  was made. By this time, then, Long
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had already won his point about further extension of the list and
there was no motive except possibly retaliation against the pro-
tagonists of a lost cause. Retaliation would indeed have been an
improper motive and would have rendered discriminatory action based
upon it a violation of the Act, But here we find as a fact that
no such motive played any appreciable part - if any part at all -
in Long's appointments. We are satisfied that he based these
appointments on what he viewed as the merits and that he used
reasonable methods to ascertain the merits from sources which
were natural and likely to be reliable for such a purpose.

IV.

the
"by

There remains only the claim made in the last paragraph of
conclusion of Complainant's brief that Long violated the Act
his public statements of February 28, 1980, which serve to

coerce or restrain state troopers involved in protected activity."
We have already suggested that these statements may have violated
the Act in the manner suggested but they are not available to
Complainants in these proceedings. They were not mentioned in
any of the complaints even on the most liberal reading. It is
true that the evidence of these alleged statements came in without
objection - and was indeed countered by the State's own evidence.
But that fact is insignificant in present context. The evidence
was clearly relevant to the issue of possible bias or motive for
the failure to promote Werner (the gist of SPP-5574). Under these
circumstances the State's non-objection cannot be taken as litiga-
tion by consent of a different issue not even suggested by the

See F. James and G. Hazard, Civil Procedure, g 5.6

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of,Labor Relations by An Act Concerning Collective Bar-
gaining for State Employees, it is

ORDERED, that the complaints filed herein be, and the same
hereby are, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Flemirg James, Jr., Chai-rman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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