
.

STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS
_

In the matter of

MONTVILLE VISITING NURSE
ASSOCIATION, INC.

:
:
: Case No. E-5483
:

- and -
:
: Decision No. 1955
:

NEW.ENGLAND  HEALTH CARE EMPLOYEES : October 30, 1980
UNION, DISTRICT 1199. AFL-CIO :
A P P E A R A N C E S :---m---w---

Wiggin and Dana
By: Marshall B. Babson, Esq.
for Montville Visiting Nurse Association, Inc.

Jerome Brown, President
for the Union

DECISION
and

DIRECTION OF ELECTION

On November 7, 1979,  the New En land Health Care Employees
Union, District 1199, AFL-CIO (Union8: filed a petition with the
Connecticut State Board of Labor Relations (Board) requesting that
it be designated as representative for purposes of collective
bargaining of Ifall employees excluding those not covel*ed by the
Act" who are employed by Montville Visiting Nurse Association,
Inc. (Employer). The Employer contested the Union's petition on
a number of grounds. A hearing was conducted by the Board on
May 7, 1980, at which time both parties appeared and were fully
heard. The Employer filed a written brief.

The Employer initially contests the Union's petition on the

'I :

grounds of capacity in that one member of its Board of Directors
also holds the position of Union delegate and such dual roles
create a conflict of interest.
clear.

The evidence on this point is
Margaret Croteau, at the time of the hearing, was one of

twelve members of the Employer's Board of Directors. She had
served in that capacity for approximately one year. She had also
served on the Employer's personnel committee which is responsible
for reviewing personnel policy and setting wage and fringe bene-
fit standards.

Ms. Croteau is also employed at Norwich Hospital where she
is a member of a bargaining unit represented by the Union and
serves as a delegate in that unit.

The ESnployer  contends that these roles are incompatible and
if such a situation continues it will render the process of arms- '
length bargaining an impossibility.

In support of its position the Employer cites'American
Arbitration Association, Inc., 225 NLRB 49, 92 LRRMmg76)
which is analogous to the present case in that the employer
raised as a defense to the union's petition the possibility that
the petitioner may in the future become a member of its board of
directors and such participation would result in an irreconcilable
conflict of interest. In addressing the issue the NLRB found that
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such.participation  I' . ..would  be altogether too dilute and remote
to divest the Petitioner from its statutory prescribed duty of
representing employees.tt  92 LRF%M  at 1485.

The Employer here, however, argues that Ms. Croteau's member-
shin and influence is neither sneculative  nor dilute. and that her.
active participation on tie personnel committee coupled with her
enthusiasm for the Union creates a real conflict of interest.

Despite our initial impression at the hearing that an
employer has no standing to challenge the representatives chosen
by its employees so long as that labor organization has met the
statutory definition and fulfilled our administrative prerequisites,
the facts of this case do raise serious questions as to whether
there could be proper arms-length negotiations.* However, we need
not decide this question. On July 23, 1980, the Employer voted to
remove Ms. Croteau from its Board of Directors, thereby rendering
the auestion moot.

The ?mployer next objects to the petition on the grounds that
the showing of interest was tainted by Ms. Croteau"s participation
in the organizational campaign. On this issue the Employer has
failed to meet its burden of proof. What the evidence reveals is
that Ms. Sullivan, a former employee of the Employer, and a personal
friend of Ms. Crote'iu, asked Ms. Croteau about the possibilities of
forming a union and that Ms. Croteau probably contacted District
1199 to suggest that someone contact Ms. Sullivan. From this we
conclude that Ms. Croteau may have inappropriately influenced Ms.
Sullivan. What diminishes the significance of this fact is that
Ms. Sullivan is no longer an employee of the Employer and will
therefore be ineligible to vote. Finally, no other evidence was
offered to show that Ms. Croteau influenced or coerced any other
employee in the petitioned for bargaining unit. In sum, Ms. Croteau's
role in the organizational drive has not been demonstrated to be so
substantial as to deny these employees the opportunity to decide
whether or not they desire union representation.

The Employer next argues that if this Board directs an elec-
tion, the secretary to the Executive Director should be excluded
on the basis of confidentiality. We have long recognized the need
to exclude an employee from the benefits of the Act because of the
confidential nature of.her employment. The purpose of the exclu-
sion is two-fold: (1) to protect the employee from being put in a
position between conflicting interests, and (2) to safeguard the
employee's confidential communications from the temptation of dis-
closure generated by that conflict of interest.
of Education, Dec. No. 1662 (1978).

See N_ewtown  Board
In reviewing the Employer's

claim we find that it has not met its burden of proof on this issue.
The Employer admits that it has no familiarity with the process of
collective bargaining. Testimony by Mrs. Fightlin, the Executive
Director, disclosed that Mrs. Fenn (the secretary in question) was
not allowed to open letters marked confidential and at times she
(Mrs. Fightlin) mailed letters to her attorney in longhand. It is
quite conceivable that the Employer may not handle its own labor
relations and may instead contract out these matters to a law firm
or a labor relations consultant if and when a union is certified as
exclusive bargaining representative. Here we are faced with only a
potential connection and we are reluctant to disenfranchise an
employee from the protection of the Act merely on the basis of

.speculation. In this regard we will dismiss the Employer's claim
of confidentiality without prejudice. We will, however, retain
jurisdiction on this issue. If after a sufficient period of time

* The facts in this case go far beyond what was shown in American
Arbitration Association. Inc., sunra. Ms. Croteau as a member of
the Board actively participated in the Personnel Committee which
is responsible for making recommendations to the Board on wages,,
hours and other conditions of employment.



.
the Employer can demonstrate that this position is confidential,
we will consider a petition to exclude. For the present, however,
we do not consider Mrs. Fenn to be a confidential employee.

The last issue that the Employer'urges upon us is that if
this Board should direct an election we should allow all employees
on the payroll on the date immediately preceding this decision
to vote. Our procedures governing elections are'found in Section
31-lOI-14( c) of the Regulations of Connecticut State Agencies which
reads as follows:

The employees eligible to vote shall be those on
the payroll on t;he date of filins of the oetition,
or such other date as the Board may order upon the
showing of extraordinary circumstances or by consent
of the parties, and who remain on the navroll on
the date of the eiection. (emphasis added)

The Employer argues that an exception to our general rule should
be made because the Employer has undergone significant turnover and
to exclude those employees hired after tine election would disenfran-
chise a significant portion of the bargaining unit. Our general rule
is a good one designed to insure that those employees who initially
desired representation do not have their votes diluted by additional
employees hired after the petition date. There is no evidence that
the turnover of employees in this case was caused by the Employer in
order to influence a subsequent vote in a representation election,
but we also find no shoaling of extraordinary circumstances to justify
an exception.

Direction of Election

By virtue of and pursuant to the powers vested in the Connec-
ticut State Board of Labor Relations by the Connecticut State Labor
Relations Act, it is

DIRECTED that as part of the determination by the Board to
ascertain the exclusive representative for collective bargaining
with the Employer, an election by secret ballot be conducted under
the supervision of the Agent of the Board within forty-five (45)
days of the date of issuance hereof among all full time enployees,
excluding the Executive Director, emnlo;:ed  by the Montville Visiting
Nurse Association, Inc., who were on the pavroll on PJovember  7, 1979,
the date of the filing of the petition  herein? and who are on the
payroll on the date of the election, to determine  whether or not
they desire to be represented by Xew En&and  Heeltn Care Employees
Union, District 1193, :FL-CIO.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

.a/ Patricia V. Low
Patricia V. Low

s/ Michael J. Allen
Michael J. Allen
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