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DECISION

a n d
DISMISSAL OF COXPLAINT

On June 13, 1980, New Canaan Police Union Local 1575 and
Council #15,  AFSCNE, AFL-CIO (Union) filed with the Connecticut
State Board of 'Labor Relations (Board) a complaint alleging that
the Town of New Canaan had engaged and was engaging in
prohibited by the Municipal Employee Relations Act (ActP

ractices
. In

substance, the Union's complaint alleges that the Town unilaterally
instituted a physical fitness program and extended the time span
for probationary employment,
to bargain under the Act.

both in violation of the Town's duty
The Union seeks the following remedy:

A cease'and desist order in the implementation of any
physical fitness program for any employee. A cease and
desist order in the implementation of any extended pro-
bationary period for any employee. The restoration of
any and all benefits and/or wages lost by Officer Thomas
J. Swindon as a result of the extension of the Probation-
ary Period and such other remedies the Board may direct.

After the requisite preliminary steps were duly taken the
matter came before the Board for a hearing on September 10, 1980,
at which the parties appeared and were fully heard.
filed written briefs.

Both parties

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town of New Canaan is a municipal employer, within
the meaning of the Act, having a police department.

2 ; The Union is an employee organization within the meaning
of the Act and has since 1969 been the exclusive statutory bar-
gaining representative of a unit of the Town's employees in its
police department.



3. Before 1969  the Town adopted personnel rules and regula-
tions as part of its Town code which included the following
provisions:

8 44-21. Probationarv anpointment
A. All original or promotional appointments shall be

tentative and subject to a probationary period of
six (6)  months, except that all original appoint-
ments to patrolman shall be tentative and subject
to a probationary period of twelve (12) months.
This probationary period is established for the
effective adjustment of the new employee and shall
be utilized to study the employee's work and, if
necessary, for rejecting any employee whose work
does not meet required standards. &ended 5-12-757

B. At any time during the probationary period, any
employee may be dismissed by the appointing authority
upon the recommendation of the department head. He
shall be given one (1)  week's notice of dismissal.

x x x
E. If a department head requests an extension of the

probationary period prior to thirty (30) days before
expiration, the appointing authority may extend the
;;;ro;;ionary  period for an additional three (3)

.
. __ F. Upon receiving a permanent appointment by the ap-

pointing authority, the employee shall become a
regular employee and shall be entitled to all the
rights and privileges thereof.

: 4. The parties have had collective bargaining agreements in
effect since 1969 or shortly thereafter. None of these has made
any referenceto probationary appointments or has modified the pro-
visions of the Town code set forth in paragraph 3, supra.

5. The agreement currently in effect between the parties
(Contract) contains the following provision:

ARTICLE 24 .
RETENTION OF POWERS

Section 1. The Town of New Canaan and the New Canaan Police
Commission have and will continue to retain, whether exercised
or not, all the rights, powers and authority heretofore had
by them and, except where such rights, powers and authority
are specifically relinquished, abridged or limited by the
provisions of this Agreement or the provisions of Public Act
No. 159 of the 1965 Connecticut General Assembly, shall have
the sole and unquestioned right, responsibility and preroga-
tive of management of the affairs of the Police Department
and direction of the members of the Department,

6, In the negotiations leading to the Contract, the Town made
the following written proposal:

ARTICLE XXXVI - PHYSICAL EXAMINATIONS (NEW)
Each employee covered by this Agreement is required to main-
tain himself in good physical condition. The EMPLOYER
reserves the right to require periodic physical examinations
to assist employees in accomplishing this objective. Any
physical examination shall be charged to CMS coverage to
the extent that such examination is reimbursable by CMS
coverage.

7. This proposal was discussed, rejected by the Union, and
dropped by the Town in the course of negotiations (including fact
finding).
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8. The Contract was signed on April 17, 1980, to be effective
from September I, 1979, through June 30, 1981. It contains no pro-
vision governing physical fitness for either probationary or per-
manent employees.

9. The police department is subject to the control of a police
commissibn. The minutes of the commission meeting held on September
13, 1969, contain the following item:

The Commission interviewed Mr. ,Charles  Phillip  Morton, who
has applied for the position of patrolman on the New Canaan
Police Force. The Commission approved appointment, with
the understanding that Mr. Morton will watch his weight
problem.

10. On at least one occasion before Swindon's case the proba-
tionary period for a person who was promoted was extended in the way
provided in the code.

11. On July 2, 1979, Thomas Swindon was appointed as patrolman
on the Town's police force, His application for appointment filed
on July 24, 1978, stated his height as 5' 10"  and his weight as
175 pounds.

12. On his physical examination by a doctor on June 13, 1979,
Swindon's weight was found to be 191 pounds.

13. Swindon was married in early 1980, ati  thereafter his weight
* increased within a short time to about 245 pounds.

14. This weight increase was noticed by a police commissioner
and on May 15, 1980, the following memorandum was sent by the com-

' mission to Swindon:
:

In accordance with Rule IV, Section 44-21 (Probationary
Appointment), of the Code of the Town of New Canaan, the
Police Commission, at its May 15th meeting, has extended
your Probationary Period for an additional three (3)
months.
The Commission strongly recommends that you involve
yourself in a physical fitness program to reduce your
weight. Prior to the termination of this extended
probationary period a physical examination may be
required by the Commission to determine your physical
fitness.

15. Peter M. Santella, chairman of the commission, testified at
the hearing that the loss of an unspecified amount of weight was a
condition to a permanent appointment for Swindon.

16. Swindon was present at the hearing before the Board, but
did not testify. It was quite apparent to the Board  that he had
succeeded in losing a substantial amount of weight.

17. At the hearing it appeared that the commission would take
final action on Swindon's permanent appointment at its meeting to
be held on October 2nd.

18. We have been advised that Swindon was given a permanent
appointment at that meeting.

19. Swindon's performance of p&ice  duties during his employ-
ment as probationer was at all times satisfactory.

Conclusions of Law

1. Where a town code, which was adopted before collective bar-
gaining, establishes a system of probationary appointments, and where
later collective bargaining agreements do not revoke or modify these
code provisions, then these provisions constitute part of the exist-'
ing conditions of employment unless they have been modified by actual
practice.
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2. Under the facts in this case the provision for extension
of the probationary period had not been modified by practice and
was part of the existing conditions of employment.

3. The Town code should be construed to include basic physical
fitness as a proper consideration in determining whether to extend
probation.

4.  The dramatic and very substantial increase in Swindon's
weight was an adequate basis for extending probation pursuant to
the code.

5. Whether it would be an adequate basis for termination of
a probationer's employment, query?

Discussion

The Union urges that the imposition of physical fitness
requirements as conditions of continued employment is a mandatory
subject of bargaining; that no such requirement had been imposed
by the Town on police officers before Swindon's case; that the
unilateral invocation of such a requirement in this case as (1)
a basis for extending probation and (2) an announced condition
of permanent employment, constituted a refusal to bargain in good
faith and a violation of the Act. Basic to this line of argument
is the proposition that the probationary period was created for
the sole purpose of evaluating the probationer's work performance
during the period to the exclusion of all other considerations
such as morals or health.

In addition to this the Union charges the Town with bad faith
bargaining in seeking to gain through unilateral action what it
had proposed but failed to get in bargaining.

We agree that the imposition of a physical fitness program is
a mandatory subject of bargaining where it involves a substantial
change in existing conditions of-employment (see City  of Danbury
Dec. No. 1907 (1980)) but we find here that there was in fact no'
such change. Existing conditions on the record before us included
the system of probationary appointments set up by the Town code
which antedated the first collective bargaining agreement and has
remained unmodified by that and all succeeding agreements, T h e
provisions fbr probationary appointments, in turn, included the
provision for extending the period of probation for an additional
three months. The mere fact that such an extension was made in
Swindon's case did not then involve a change in existing conditions;
it conformed to the pattern set up in the code.+

The Union claims, however, that the reason for the extension
in this case did not fall within the reasons for the creation of
the probationary period. It points to the fact that the code
expressly states that this period "is  established for the effective
adjustment of the new employee and shall be utilized to study the

* We need not decide whether actual practice which departed from
the code would prevail since there was no showing of any such
departure. The only evidence on the point showed a single prior
instance of ext ension. But even if there had never been an
extension before Swindon's case this would prove nothing unless
there was also evidence that there had been prior occasions where
an extension would have been appropriate and that it had not been
sought on those occasions. The mere non-use of a. privilege does
not show a custom or rz-actice  not to use it unless the nrivilene
was  foregone in a situation where its exercise would hate been-
natural.
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employee's work and, if necessary, for rejecting any employee whose
work does nzeet  required standards" (U. br. p. 5,  emphasis
Elied  in brief, quotation from code). From this the Union argues
that the only legitimate purpose of probation is to determine an
employee's ability to meet work standards and that this excludes
any judgment based on weight or physical fitness. We think such a
reading of the code too narrow.

A satisfactory work record during probation would not, we think,
compel permanent employment of a probationer who had committed an
act of grave moral turpitude on the eve of his appointment though
failure to appoint would rest on a condition not stated in the code.
Even if the focus is on work, this would not exclude consideration
of ability to work in the immediate future.
main concern is prospective.

Indeed the employer's
And what happens to a man's physical

or mental health during probation may surely have the greatest
bearing on his future work performance. Consider the case of an
employee whose work record during probation is perfect but who is
diagnosed towards the end of that period as doomed to blindness,
or death, or hopeless insanity within a matter of weeks, We do
not read the code as excluding consideration of such things in
making the decision to extend probation or to make permanent appoint-
ment. We find, in other words, that the code by implication includes
serious health factors that may affect work performance in the near
future as among the legitimate considerations to be weighed in deter-
mining whether to extend probation or to appoint permanently.

The next question is whether Swindon's gain in weight was a
'health factor of this dimension.
dramatic.

Surely the gain was rapid and
Moreover it was the kind of thing that the commission

had considered before on at least one occasion. On balance we con-
. elude that it was within the spirit of the code and past practice
: to extend the probationary period for this reason. It was certainly

a matter of legitimate concern to the commission to see whether this
sudden and substantial increase in weight would continue or be
reversed. Continued increase could very well reach the point where
it threatened work performance,
Swindon himself and others.

to say nothing of the safety of
Whether these possibilities would have

been enough to warrant denial of permanent appointment we do not
decide. No doubt the employer would have to make a stronger showing
to justify so drastic a step than he would to justify extending

probation. Since permanent appointment had not been denied at the
time of the hearing (and, we understand, was later granted) the
present case does not require us to decide what would justify ter-
mination of Swindon's employment.

We reject the Union's claim of bad faith bargaining. What the
Town proposed in negotiations was a provision requiring all employees
to maintain themselves "in good physical condition" throughout their
employment and reserving the right to require "periodic physical
examinations to assist employees in accomplishing this objective."
What the Town sought to do in Swindon's case was quite different;
it was to assure that a probationer lose some weight on one occasion

as a condition precedent to his, permanent employment. And this
insistence was grounded on a proper interpretation of the code pro-
visions that measured existing conditions of employment. Neither
the code nor this decision will support the institution of a physical
fitness program or compulsory periodic physical examinations. The
reasoning here is directed only to the proper bases for extending
the probationary period.
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Dismissal of Comnlaint

By virtue of and pursuant to the power vested in
ticut State Board of Labor Relations by the Municipal
Relations.Act, it is

ORDERED, that the complaint filed
hereby is, dismissed.

CONNECTICUT STATE

herein be,.and the same

BOARD OF LABOR

the Connec-
Employee

RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low

TO:

Charles P. Morton, First Selectman
Town of New Canaan
Main Street, P.O. Box 447
New Canaan, Connecticut 06840

CERTIFIED (RRR)

Donald Po::lers,  Labor Consultant
Bogdan  & Powers
522 Boston Post Road
Milford, Connecticut 06460

Peter Gernat, Staff Representative
Council #IT,  AFSCME, AFL-CIO
746 Chapel Street, Room 20

New Haven, Connecticut 06.510
CERTIFIED (RRR)

Frank J. Raccio, Esq.
Kopkind, Flynn & Raccio, P.C.
I32  Temple Street
New Haven, Connecticut 06510
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