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and

DISMISSAL OF COMPLAINT

On September 19, 1979, the Protective Services Council,
Chapter 1,000, Connecticut State Employees Association (the CSEA)
filed with the Connecticut State Board of Labor Relations (the
Board) a complaint alleging that the State of Connecticut, Depart-
ment of Administrative Services (the State) had engaged and was
engaging in practices prohibited by the Act Concerning Collective
Bargaining for State Employees (the Act). The complaint alleged
that:

On August 13, 1979, the Connecticut General Assembly and
the Protective Services Council, Chapter 1,000 both rati-
fied the Protective Services Contract between the State of
Connecticut and the Protective Services Council, Chapter
1,000.

During negotiations certain benefits were extended under
the Protective Services A.greement  to Buildings & Grounds
employees and otherscovered  under Section 29-18 (C.G.S.).
On or about September 4, 1979 employees who are Buildings
& Grounds officers under Section 29-18 (C.G.S.) applied
for certain benefits under the Protective Services Con-
tract including a one-half hour paid meal break. Shortly
thereafter, notice was handed down from the employer to
remove these employees from coverage under Section 29-18
(C.G.S.) thereby removing a benefit conferred through
negotiations.

As a remedy the CSEA requested that:

.,.a11  affected employees formerly under 29-18 (C.G.S.)
at the Higher Education Center in Waterbury, Department
of Public Works and any other agency affected, be returned
benefits conferred under the Protective Services Contract
and be reinstated under Section 29-18 (C.G.S.) without any
detrimental effect upon their records or without any loss
of any wages, benefits, seniority rights as provided by
Contract. That the State of Connecticut cease and desist
from attempting to circumvent the negotiating process by
removing benefits without just cause which were negotiated
and effected contractually.



After the requisite preliminary steps had been duly taken theAfter the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on April 1, 1980 at whichmatter came before the Board for hearing on April 1, 1980 at which
time the parties appeared,time the parties appeared, were represented and were fully heard.were represented and were fully heard.
Both parties fiied written briefs.Both parties fiied written briefs.

On the whole record before us we make the following findings
of fact, conclusions of law, and order,

Findings of Fact

1.
Services,

The State of Connecticut, Department of Administrative
is an employer within the meaning of the Act.

2. The CSEA is an employee organization within the meaning
of the Act and has at all relevant times been the exclusive bar-
gaining agent for the Protective Services (NP-5) bargaining unit,
which includes Buildings and Grounds patrol officers.

T h e
(the z&tract P

arties have had a collective bargaining agreement
in effect at all times relevant to this case

Contract was approved by the General Assembly on August 13,*19%:
Article XVIII, Section 2(d), "Meal Breaks"  states:

It is understood that police officers under Section 29-18
(C.G.S.),  fire fighting employees, and Protective Services
Trainees-Police and Protective ServicesTrainees-Fire
Fighting, (exclusive of Academy training), shall be on
duty and subject to call during their meal break and shall
have their meal break counted as a part of their work
schedule as time worked. If  called out during their meal
break, a later meal break may be taken.

4. The meal break listed in Article XVIII, Section 2(d) is
a new benefit negotiated into the present Contract. The CSEA claims
that Buildings and Grounds employees with Conn. Gen. Stat. Section
29-18 (1979) police powers are entitled to the paid meal benefit
because they are on call during their lunch break and because they
were not expressly excluded from coverage. (Tr. 40-44).

5. Article XVIII, Section 2(d) of the Contract does not state
that the paid meal break shall be one-half hour, but this has been
the past practice of the parties. (Tr. 43).

6. Durin
twenty-one (21 7 the time period relevant to this case there were

Bureau of Public
Buildings and Grounds employees employed by the
Works.

1
State's Br. p 1; Tr.

Of these, thirteen (13) had police powers

Ex. +4).
86) under Conn. Gen. Stat. Sec. 29-18 (1979)

7. Conn. Gen. Stat. Sec. 29-18 (1979),  I'Special  Police for
State Property" states that:

The commissioner of public safety may appoint one or more
persons nominated by the administrative authority of any
State buildings or lands including, but not limited to,
State owned and managed housing facilities, to act as
special policeman in such buildings and upon such lands.
Each such special policeman shall be sworn and may arrest
and present before a competent authority any person for
any offense committed within his precinct.

8. The job description for Buildings and Grounds patrol offi-
cers (Ex. #3)  describes the duties and requirements of employment
for the position:

GENEEXAL  STATFfiENT  OF DUTIES:-
Enforces regulations relating to parking and traffic control;
directs traffic; issues tickets for vioiations;  gives infor-
mation and assistance to visitors; guards entrances and exits
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to prevent trespass, vandalism, theft and other violations;
apprehends violators and detains for authorities; performs
patrol diity, geiiemlly  on foot, tG deter theft and other
criminal acts; provides first aid; performs routine dispatch-
ing and record keeping functions at a desk post; at a state
hospital assists in maintaining order among patients; assists
in searches for missing patients;
and fire fighting activities

assists in fire prevention
; at an agency or institution

may oversee the activities of fellow officers as designated;
does related work as required.

X x x
SPECIAL REQUIREKENT:

Appointing authority may req,uire  possession of a valid
Connecticut Motor Vehicle Operator's license during employ-
ment in the class.

PRINCIPAL ACCOUNTABILITIES:

1. Prevention of trespass, disturbance or damage to persons
or property through effective and alert patrol action.

2. Control of traffic and protection of vehicular property
through effective supervision of parking areas and
enforcement of parking regulations.

3. Timely and effective initiation of established proce-
dures to cope with emergency situations.

The job description does not require employees to have either police
powers or police academy training.

9. Peter Buonome, Chief CSEA Negotiator for the (NP-5) unit
t stified at the hearing that approximately four hundred and fifty
(450) of the (NP-5) bargaining unit members have police powers under
Conn, Gen. Stat. Sec. 29-18 (1979). Of these, approximately fifty-
three (53) are Buildings and Grounds patrol officers at various
state owned properties including the State Office Building and other
buildings under the Bureau of Public Works. (Tr. 39-40).

10. In early September, 1979, the Buildings and Grounds
employees requested from the State the contractual paid meal benefit.
This request was denied by the State. (Tr, 12-13, 15). Shortly after
the request was denied the CSEA filed a grievance with the State on
the matter. (Tr. 105-106).

11. The Bureau of Public Works rescinded the police powers of
Buildings and Grounds employees by a memo dated September 11, 1979,
from Anthony Frascarelli, Lieutenant -

(Exe  #5).
Buildings and Grounds Patrol

Division.

12. The duties performed by employees with police powers were
the same as those performed by employees without police powers.
(Tr. 26, 86).

13. There has been only one situation when the power of arrest
was ever used by a Buildings and Grounds emplo,yee  with police power.
(Tr. 28).

14. Richard Cosgrove, Personnel Officer for the Department of
Administrative Services, testified at the hearing that the decision
to rescind the employees' police powers was made by Frank Rondo,
Chief Administrative Officer, in August, 1979. (Tr. 95). Cosgrove
further testified that Deputy Commissioner C. Thomas Foley, the
appoil.;ing  authority for the Bureau of Public Works, would have been
notified of Rondo's decision and would have been the person to re-
qtlest  the rescission of police powers from the Corzissioner  Of PUb?.iC
Safety. (Tr. 104).
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15. Soon after the police powers of Buildings and Grounds
patrolmen at the State Office Building area were rescinded, the
police powers of another Buildings and Grounds employee at the
Waterbury Higher Education Center was also rescinded. (Tr. 109).

16. The CSEA contends that the State's removal of police
powers constituted a unilateral change in a substantial condition
of employment and contravened the State's duty to bargain over a
mandatory subject of bargaining, The CSEA  further claims that the
State's action also negated other benefits entitled to employees
with police powers. (Tr. 3, 4; CSEA's  br. l-2, 9).

17. The CSEA has asserted these other benefits are: hyper-
tension benefits under Contract Article XIII; survivors1  benefits
under 42 U.S.C. Sec. 3796; workmen' s compensation benefits under
Contract Article XX, Section 6 and Conn. Gen. Stat. Sec. 5-142(a)
(1979); and indemnification benefits under Article XX, Section 12
of the Contract and Conn. Gen. Stats. Sets. 29-8a and 53-39a  (1979).

18. The State's position is that the decision to grant or
remove police powers is discretionary and within management pre-
rogative. (Tr. 5, 78; State's Br. 5-6). The State also asserts
that Buildings and Grounds employees were not entitled to a paid
meal break. (Tr. 59, 75, 99; State's Br. 3).

19. The State claims that the removal of the employees'
police powers was motivated by a concern for the employees' safety
and consonant with stated security policies of non-confrontation
and notification of State or local police in trouble situations.
(Tr.  49, 88, 91, 96-97).

20. The State recognized that some benefits incidental to
having police powers may be conditions of employment (Tr. 5),  and
that it has an obligation to negotiate with the CSEA the secondary
effects of its action. (Tr. 5-6).

21. The State was willing to bargain over the secondary effects
of its action but not the rescission order itself. (Tr. 5-6, 60-62).
The State has made settlement offers to the CSEA on tne secondary
effects of the rescission order.
Ex. #9).

(Tr. 60-61, 100-102, 106-107;

22. At the time of the hearing there were four or five
grievances pending over the same subject matter included in this
complaint. (Tr,  34, 82). The parties have been negotiating the
resolution of these grievances. (Tr. 98-100, 102, 106-107).

23. The CSEA's  position has been that a resolution of this
dispute should include the restoration of Conn, Gen. Stat. Sec.
29-18 (1979) police powers to the employees. (Tr. 62, 107).

Conclusions of Law

1. The granting or withdrawal of police powers is a decision
committed to management's sole discretion, at least if the decision
is based upon a good faith belief that police powers are not required
to perform the duties assigned to a particular job classification
or group of classifications.

2. The withdrawal of statutory job benefits accorded to
employees with police powers impacts upon mandatory subjects of
bargaining in this case.

3. The contractual benefit of paid lunch breaks never became
an existing implemented past practice; therefore, the question of
whether employees are entitled to this benefit is purely a matter
of contract interpretation which should be decided in the grievance
arbitration procedure.
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4. Since the CSEA conditioned bargaining over the withdrawal
of statutory benefits upon bargaining over a subject involving
management's sole discretion (i.e., police powers), the State has
not refused to bargain.

Discussion

The CSEA claims that the State has refused to bargain in that
it unilaterally changed existing conditions of employment, thereby
committing a prohibited practice in violation of Section 5-272(a)
(4) of the Act. The changes involve: (1) the unilateral removal
of police powers and (2) the secondary impacts of removing police
powers,
benefits

which are elimination of the federal and State statutory
(see finding of fact 16, supra), and elimination of the

contractual benefit of paid lunch breaks, both of which flow from
having police powers.

I. Unilateral Removal of Police Powers

There is no dispute that the State did in fact withdraw police
powers from bargaining unit employees. The State claims that re-
moval of police powers is a decision committed to managerial dis-
cretion. The CSEA claims that the removal involves a mandatory
subject of bargaining. The significance of calling something a
mandatory subject of bargaining, for purposes of this case, is that
unilateral change in such a subject is prohibited unless an adequate
defense exists for the change. In this case it is not necessary for
us to determine whether such a defense exists, because we believe
the change does not involve a mandatory subject of bargaining, but
a decision committed to management's discretion.

In determining whether an item is a mandatory subject of bar-
gaining, we must look first to whether the item affects a major
term or condition of employment. We think that the presence or
absence of police powers probably meets this initial test.

In determining whether a subject falls within the ambit  of
the State's management discretion or prerogative, we must judge
whether the subject concerns matters of public policy fundamental
to the existence, direction and operation of State government.
Police power is the coercive force of government. When it is
vested in individual agents of government,
a legal power, inter s.a,

those individuals acquire

liberty.
to deprive citizens of their personal

This is inherent and plenary power of the State of
such importance that the decision to delegate it must be within
the State's sole discretion.

Our State Supreme Court has recognized that often a particular
disputed item will impact upon both a major term or condition of
employment and a vital managerial policy. West Hartford Education
Ass'n  v. DeCourcv,  162 Conn. 566.

To decide whether . ..items in question are mandatory
subjects of negotiation, we must direct our attention
to the phrase "conditions of employment.1' This problem
would be simplified greatly if the phrase "conditions of
employment" and its purported antithesis, educational
policy, denoted two definite and distinct areas. Unfor-
tunately, this is not the case. Many educational policy
decisions make an impact on a teacher's conditions of
employment and the converse is equally true. There is
no unwavering line separating the two categories. It is
clear, nevertheless, that the legislature denoted an
area which was appropriate for teacher-school board
bargaining and an area in which such a process would
be undesirable. DeCourcy  at p. 581.

In Town of East Maven, Dec. No. 1279 (1975),  we applied DeCourcy
and elaborated upon tile analysis to be used in determining whether
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an item which impact*s  upon both major terms or conditions of employ-
ment and vital management policy is a mandatory subject of bargaining.

As DeCourcy  recognizes there is an area of overlap
between what have traditionally been thought management
functions and what concerns conditions of employment
for the employees. In drawing the line within that area*
between those items that must be bargained over and those
which the employer may act on without bargaining a balance
must be struck. And in striking it the tribunal should
consider, we believe, the directness and the depth of the
items' impingement on conditions of employment, on the
one hand, and, on the other hand, the extent of the
employer's need for unilateral action without negotiation
in order to serve or preserve an important policy decision
committed by law to the employer's discretion.
East Haven, p. 6

* Presumably "Managerial decisions which lie at the core
of entrepreneurial control,tt or its public counterpart,
are not within the area of overlap. 152 Corm. at 583.

In a subsequent decision, Citv  of New Haven, Dec. No. 1490
(19771, we were presented with a claim that the city's unilateral
imposition of a requirement that city employees file affidavits
disclosing personal and family financial interests with the city
constituted a unilateral change in an existing mandatory subject
of bargaining. Although we agreed that the imposition of the
financial affidavit disclosure requirement clearly involved a major
term or condition of employment, we held that the city's interest
in eliminating conflicts of interest was a vital governmental policy
outweighing the impact on conditions of employment. Therefore, under
the analysis of DeCourcv  and East Haven, we found that the change
did not involve a mandatory SubJect  of bargaining.

In the present case, we conclude that the power and right to
invest, and to divest, individuals with police powers based upon
Ste4;e  management's good faith judgment regarding the requirements
of the position in question, is a decision which concerns a vital
governmental policy committed by law to the State's discretion.
Although conditions of employment are affected, they are outweighed
by the extent of management's need to have discretion in this
important area of policy. The decision does not involve a manda-
tory subject of bargaining and the State therefore had no duty to
bargain the decision to remove police powers.

II. Secondary Im-oacts  on Mandatory Sub;iects  of Bargaining

In addition to the removal of police powers itself, the CSEA
claims that the State's action resulted in unilateral change in other
benefits as well, Some of these are statutory benefits afforded to
certain employees of government who exercise police powers. These
include hypertension benefits, survivors' benefits, workmen's com-
pensation benefits, and Indemnification. The other benefit which
CSEA claims was lost is paid lunch periods, which under the contract
is only available to bargaining unit employees with police powers.

We have held that while a change resulting from a decision
which is in management's sole discretion is not bargainable, that
change may have secondary effects on mandatory subjects of bargain-
ing. C.ity  of Bridgemt  Police) Dec. No. 1319-A (19'75); Citv of

lT-"-%o  -tfmJ--
BridLeport  (Fire), Dec. No.+.*1 U:,  (1977); and Cit of Hartford Dac.

(19 In the present case, the remova--Y-r;owers
h& eliminated it  least some of the statutory benefits which employees
formerly enjoyed. As mandatory subjects of bargaining, the removal
of these benefits would require bargaining. However, the only bar-
gaining that would  be required is over the value of these benefits
to the employees affected. We believe that their value is fairly
slight, because the measure of the value should be calculated upon
the probability that the employees involved would have actually been



in a position to receive these benefits. Since very little actual
exercise of police powers occurred during the period that the
employee,s  were vested wl th s1lc.h powers: the likelihood of the
employees receiving the named benefits was slight.

With respect to the contractual paid lunch period, the value
of that benefit would be fairly easy to calculate. However, it
appears that this benefit was never implemented, thus no established
practice was changed. The unilateral change rule applies only to
changes in existing conditions of employment which have been changed,
The issue of the employees'
therefore,

entitlement to the paid lunch benefit is,
solely a question of contract interpretation which should

be resolved in the grievance-arbitration procedure. State of Conn.
IOffice  of Comptroller), Dec. No. 1871 (1980).

Failure of the CSEA to Make a Proper Reauest to BarEa&

At the present time, the duty of the State to bargain over the
secondary impact of removing statutory benefits has not been violated.
The State was ready to bargain this question and attempted to do so;
however, the CSEA insisted upon bargaining over the removal of police
powers as a pre-condition to bargaining over impacts. As stated
above, there is no duty to bargain over police powers and the State
properly refused to discuss that subject. If the CSEA now makes a
request to bargain over the secondary impact on statutory benefits,
the State will have a duty to bargain. Until the State refuses to
bargain in response to such a request, there has been no violation
of the Act by the State.

Dismissal of Complaint

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Act Concerning Collective
Bargaining for State Employees, it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/ FlemiEg  James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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