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DECISION and ORDER

On October 11, 1979, MEA-Ridgefield  (NEA) filed with the
Connecticut State Board of Labor Relations (Board) a complaint
alleging that Ridgefield Board of Education (Respondent) had
engaged and was'engaging in practices prohibited by the Act
Concerning School Board-Teacher Negotiations (Act) in that:

1. Complainant NEA-Ridgefield Is  the exclusive bar-
gaining representative of non-administrator certified
personnel employed by respondent Ridgefield Board of
Education.

2. Helen Husband is a member of the bargaining unit
represented by the complainant.

3. On September 17, 1979, respondent Board of Educa-
tion refused to hear a grievance filed by Ms. Husband
under the collective bargaining agreement between the
parties.

4. Respondent's aforementioned action Is  in violaticn
of its duty to bargain In good faith as required by
General Statutes Section IO-153e(b).

The relief requested was an order to cease and desist from refusing
to process grievances filed under the collective bargaining agree-
ment between the parties.

The matter was set down for a pre-trial hearing before Katherine
C. Foley, assistant agent to the Board, and heard on March 12 1980.
The facts were stipulated and exhibits agreed to on April 3, 1980.
Both parties filed written briefs which were received by the Board
on June 4 and June 10, 1980.

On the whole record before.us;we  make the following findings
of fact, conclusions of law, andjiorder.

Findims  of Fact

Paragraphs 1-13 recite the facts stipulated in the April 3,
1980 agreement,



1. Respondent, Ridgefield Board of Education (hereinafter
Respondent), is a board of education within the meaning of SeCtiOnS
IO-153a-j of the General Statutes, commonly referred to as.the
Teacher Bargaining Act (hereinafter referred to as the Act).

2. NE%-Ridgefield  (NEA) Is  an organization of certified pro-
fessional employees within the meaning of the Act.

3. At all times material herein, NRA has been the exclusive
representative, for purposes of negotiating with respect to salaries
and other conditions of employment, of the following employees of
the Respondent: certified
with IO-153b (a) through ( fP

rofessional employees in accordance
of the General Statutes as amended,

excluding: the Superintendent, Assistant Superintendent, Principals,
Directors, Assistant Principals, er diem certificated appointees
and substitute teachers, Emand all o exmlnistrative  and super-
visory employees whose primary function is to evaluate the perform-
mance of the professional personnel for the purpose of discipline,
tenure, or promotion and all other personnel excluded under General
Statutes of Connecticut, Section IO-153b.

4. Respondent and NEA are parties to a collective bargaining
agreement (hereinafter the Agreement) In effect for the period
July 1, 1977 through June 30, 1980 covering employees In tb unit
more fully described in Article I thereof. (EC  3).

5. At all times material herein, Helen Husband has been
employed by Respondent as an elementary school teacher and has
been a member of the bargaining unit described in paragraph 3 above.

6. In accordance with Level 1 of the Grievance Procedure set
forth In Article X of the Agreement, Helen Husband submitted a
Grievance to her Principal, Stephen Kapner, on May 31, 1979 regard-
ing her performance evaluation. (Ex. 6).

(Ex. 7?j.
The Principal responded to the Grievance on June 7, 1979.,

8. In accordance with Level 2 of the Grievance Procedure,
Helen Husband processed her Grievance to the Superintendent on
June 27, 1979 and the Superintendent met with Helen Husband and
representatives of NEA on July 3, 1979 to discuss the Grievance.

1979.g*(Ex.  8).
The Superintendent answered the Grievance on August 6,

10. In accordance with Level 3 of the Grievance Procedure,
Helen Husband appealed to the Respondent from the decision of the
Superintendent, and the Respondent met with Helen Husband and
representatives of NEA on September 17, 1979 with respect to the
Grievance, At that meeting, the Superintendent and NSA argued
orally with respect to the arbitrability of the Grievance, and the
Respondent decided as follows:

"We  find the Grievance of Helen Husband dated May 31,
1979 to be not a proper subject for this Board in that
it does not fall within the scope of the contractual
Grievance Procedure, It does,not  constitute a working
condition which is a mandatory subject of bargaining
and relates instead to a matter left exclusively within
the authority of the Superintendent under Section IO-151b
of the General Statutes. Therefore, the Board will not
hear the merits of the Grievance.t'

11. By letter dated September 19, 1979, the Respondent notified
Helen Husband of its decision on her Grievance. (Ex.  9).

12. In accordance with Level 4 of the Grievance Procedure,
Helen Husband requested that the Grievance be submitted to arbitra-
tion. An arbitrator was selected pursuant to procedures of the



American Arbitration Association, and an arbitration hearing was
scheduled for February 27, 1980.

NEA withdrew the Grievance from arbitration prior  to
Februl&  27, 1980.

Paragraphs 14-15  are taken from the exhibits.

14. The Agreement contains the following provisions for
grievance and arbitration:

ARTICLE X
GRIEVANCE

x x x
B. Definitions

1. wGrievance11  shall mean a claim based
either on an event or circumstances which affect the
conditions of employment of a teacher or a group of
teachers or on the language of this contract or an
alleged breach thereof.

The procedure involves four formal steps (see
The provision for the fourth step (arbitrationP

aragraphs 6-12, su ra).
rf-includes the fo ow-

ing language:

The decision of the arbitrator shall be advisory
unless the parties agree in writing beforehand that
such decision shall be binding upon all parties of
interest.

15. The Agreement contains the following provision concerning
evaluation:

ARTICLE w
EVALUATION

Evaluation of certified professional personnel shall
be implemented in accordance with guidelines established
by the State Board of Education for the development of
evaluation programs and such guidelines as are established
by mutual agreement between the Association and the Board
of Education.

Conclusions '0f'Law

1 . Under the circumstances of this case Respondent's refusal
to deal with the grievance on its merits constituted a refusal to
negotiate in good faith with NEA  unless such refusal can be justi-
fied under the terms of the Agreement.

2. Since teacher evaluations are likely to have some apprecia-
ble impact on the conditions of employment of teachers they are
proper subjects of grievances under the provisions of the Agreement,

3. Even if teacher evaluations do not constitute a mandatory
subject of bargaining (which we do not decide) they are at least a
permissive subject and the parties may agree to subject them to a
grievance procedure.

4. Section IO-153b of the General Statutes does not remove
the subject of teacher evaluations 'from the scope of permissive
bargaining or from the parties' power to make evaluations subject
to an agreed upon grievance procedure at least if that procedure
involves no delegation of power to binding arbitration.

5. Failure to take a grievance to advisory arbitration does
not constitute failure to exhaust the remedies afforded by the
Agreement in such a way as to bar the present proceeding.



Discussion

In Bolton Bd. of Ed., Dec. No. 1618 (1978),  we held that where
a contractual grievance procedure did not provide for arbitration
an employer's refusal to deal with a grievance on its merits con-
stituted a refusal to negotiate with a bargaining representative
in good faith unless such refusal could be justified by the terms
of the contract. In Bolton  the respondent had denied the grievance
as untimely. The question of timeliness depended on the interpre-
tation of the contract's definition of the word 11days.1'  There was
no claim that respondent's interpretation was implausible or taken
in bad faith, Nevertheless the Board interpreted the word differ-
ently and found that denial of the grievance as untimely constituted
a refusal to bargain in good faith and a violation of the Act. I n
the course of the discussion the Board reasoned as follows:

Of course parties are free to put time limits on
their grievance procedures and if a grievance 'is actually
filed after such a time limit has elapsed then the
Is  justified in denying it on that ground. But the

employer

employer must make out such a justification to the satis-
faction of this Board, at least in cases where arbitration
is not provided, and.thls  mav denend  on the interoretation
of contract language. In this context the Collver  doctrine
has no application; there is no reason for a labor board
to defer-to a non-existent arbitration process.

We find this decision and this reasoning fully applicable to the
present case. To be sure the contract here does provide for an arbi-
tration step in the grievance
trator is to be advisory only P

rocedure  but the decision of the arbi-
unless the parties agree beforehand

to a binding award) so that the ultimate decision in a grievance
proceeding rests with Respondent. For present purposes we find such
an agreement equivalent to the agreement in Bolton.

The grievance in question was denied because "it does not fall
within the scope of the contractual grievance procedure, it does not
constitute a working condition which Is  a mandatory subject of bar-
gaining and relates instead to a matter left exclusively within the
authority of the Superintendent under Section IO-151b of the General
Statutes." Ex. #9. The question before us Is  whether on the law
and the facts this reason for refusing to entertain the grievance'
on its merits is justified. We hold It is not.

The reason, as stated, has three aspects. If the grievance
does not fall within the literal words of the contractual definition
then of course it must fail. Here, however, the definition in the
Agreement is clearly broad enough to include the present grievance:
it is not even contended that teacher evaluations do not "affect
the conditions of employment of a teacher." To be sure the stipu-
lated facts do not spell out the particular ways this will occur
but it is reasonable to infer that evaluations are not merely
cosmetic and that they will have some appreciable impact on working
conditions, especially in the absence of any claim to the contrary.

While Respondent does not claim that evaluations have no effect
on conditions of employment, It does claim that evaluations do not
constitute a mandatory subject of bargaining. If this contention
proposes a constructlon'of the contractual language it must fail.
The Agreement requires only that a grievance be based on "an event
or circumstance which affects the conditions of employment of a
teacher;" it does not require that the event or circumstance con-
stitute a mandatorj7Xubject  of bargaining.
are important and remedial;

Grievance provisions
they are to be construed liberally and

not narrowed by the implication of unstated restrictive conditions.
There is nothing unusual in grievance provisions that extend beyond
mandatory subjects of bargaining and no inherent unlikelihood that
they did so here.



If this contention embodies a proposition that grievances
must by law be confined to mandatory subjects of bargaining, it
must also fail. Even if evaluations are permissive rather than
mandatory subjects of bargaining, the parties may make them the
subject of grievance procedure by agreement. It is only matters
that are illegal subjects of bargaining that may not be so treated.

Respondent also urges that section IO-151b(a)  commits the
teacher evaluation function exclusively to the superintendent
thereby making that function purely mana erial and removing it
from the scope of bargaining altogether fincluding that aspect
of bargaining involved in grievance proceedings). An extension
of this argument is that it would be illegal for a board of edu-
cation to delegate to an arbitrator an authority which is granted
to the board exclusively by statute (Resp. br. p. 10).

On the last point our Supreme Court has said,that  a board of
education "cannot delegate to an arbitrator its statutory authority
as to matters of policy nor can it agree to binding arbitration of
matters concerning which a statutory duty rests on the board alone."
West Hartford Ed. Ass'n  v. DeCourcy,  162 Corm. 566, 588 (1972)
Iemphasis  supplied). We are bound by this declaration but it has
no application here. The grievance machinery provided in this
Agreement involves no improper delegation of authority to an
arbitrator; his award is advisory only unless Respondent agrees
otherwise in any given case. Thus Respondent has carefully retained
the ultimate power of decision in all grievances unless it chooses
to surrender that power on an ad hoc basis.* The power is not
delegated at all, either propexyy  improperly.

For the rest, we do not construe section IO-151b as vesting
the evaluation function exclusively in the superintendent or as
removing it altogether from the scope of collective bargaining.
Indeed the section Itself expressly provides participation of the
teachers' bargaining representative in the formulation of guide
lines. No doubt the superintendent Is  given initial responsibility
for seeing that evaluations are performed but we find no suggestion
that Respondent is excluded from Its ultimate responsibility for
overseeing this function as part of its general overall responsl-
bility  for the maintenance of good public elementary and secondary
schools and the implementation of the educational interests of the
State. Sec. 10-220. Surely there is nothing in the section to
suggest that the board Is  without power to make teacher evaluations
subject to a grievance procedure in which it has retained the last
say. The authorities cited on pages 11 and 12 of Respondent's
brief do not put this power In doubt. One of them states the view
that teacher evaluation programs should not become a part of a
collective bargaining agreement for a practical reason (that job
action might prevent compliance with the statute).** The other
authority is cited for the proposition that evaluation is a per-
missive, not mandatory, subject of bargaining.**+ The only ques-
tion before us here, 'then, is whether Respondent has agreed to make
evaluations subject to the grievance procedure, and (as indicated
above) we find that it has.

* Perhaps such surrender would'donstitute Improper delegation of
power in the situations mentioned.in  DeCourc
should not keep a dispute out of the scope o+'

but this possibility
the grievance proce-

dure, since it is entirely within Respondent's control to decline
an illegal surrender.

*+  The brief quote from a memorandum issued in question and answer
form by the Bureau of Research, Planning and Education of the State
Department of Education and the Teacher Evaluation Advisory Committee.

*** Zirkel and Nabel, The Handbook of Connecticut School Law 87,
Sec. 12.21 (1979).



Respondent also points out that there is no finding that it
was prompted by anti-union animus or bad faith in refusing to
entertain the grievance so that the refusal did not breach the
duty to bargain in good faith. It cites decisions by this Board
and NLRB upholding an employer's right to challenge a grievance
on procedural grounds and have that challenge determined by an
appropriate tribunal (e.g. before an arbitrator or in court).

We have no intention to depart from these cases but find
them inapplicable to the present issue. In them+ the grievance
machinery culminated in binding arbitration so that the employer's
challenge to arbitrability  (or grievability) would be submitted to
and decided by some outside tribunal. Here Respondent has kept
tight internal control over the grievance process so that there
is no way - or at least no sure way*- that Respondent's challenge
to grievability can be tested in an independent tribunal if the
present proceedings are held unavailable.

The employer Is, of course, acting within his rights In bar-
gaining for a grievance procedure over which he retains ultimate
control, and of getting agreement to it if he can. But if he .
succeeds in doing so - as he did here - he must accept the conse-
quences of his freedom from accountability to an arbitrator or
ultimately to a court. As we have often noted, grievance machinery
is a fundamental part of collective bargaining and contributes
significantly to promoting the policies of the Act. An employer's
rejection of a grievance on procedural grounds tends to frustrate
the role that grievance machinery should play. Of course, the
employer is entitled to make valid procedural objections and he
is entitled to make erroneous ones in good faith where they are
to be tested in an outside tribunal. But where an employer has
retained the right to be judge and jury on his own case then we
believe that the duty to bargain in good faith requires that he
take the risk of the validity of his procedural objection and that
his rejection of a grievance on procedural grounds is a er se

fkxviolation of the Act. unless he can satisfv  this Board t IiTS
procedural objectl.onYis  valid. Bolton  Bd.-of  Ed
City of Norwalk, Dec. No. 1166 (m)  Citv  of 18&‘%%%ecCf~o
IlOb (1975) . Th i s rule imposes no peialty  or undue haidshii  on'
the employer and no interference wish his-right to decide grievances
on their merits. When this Board finds that the procedural ground
for rejecting a grievance is improper, its order will simply be to
hear and decide the grievance on Its merits. This Board has neither
the intention nor the power to control or Interfere with that pro-
cess, but an employer refuses to bargain in good faith if he blocks
the operation of that process by procedural objections to grievances
which he cannot make good in some outside tribunal,

Most of the cases cited in Respondent's brief deal with griev-
ance procedures that culminate in binding arbitration where the
question of grievability will ripen into arbitrabllity and be sub-
mitted either to an arbitrator or a court or both.
National Dairv Prod, C o
Globe Union, Inc., 97 N

& 126 NLFtB  434 '45 LRFiM  1l 'i026, 29 LFUlM'llg8  (1952 3
J:J!g$i;

these cases inaoDllcable  to a grievance svstem In which the
employer has kep  control in his own handi. No true question of
arbitrabillty  arises under such a system; the employer can always
simply reject an unfavorable advisory award.

Another point deserves attention. As we hold in a companion
case involving the same parties (Case No. TPP-5429),  the Unfon
must generally exhaust its remedies under a grievance procedure
before it can fault the employer for rejecting the grievance on
an invalid procedural ground. Even where the decisions are all

+ National Dairv Prod. Core and Globe Union, Inc., infra.
Citv of New Haven, Dec. No.*1325’(1975).

Also,

**  It is conceivable that an action at law for breach of contract
might lie but damages would scarcely be an appropriate remedy and
even the availability of the remedy to test this question is
questionable.

-6-



internal neither the union nor this Board can assume that an
erroneous decision on a lower level or step will be upheld at
a higher level. We have known of a number of cases where the
initial denial of a grievance has been reversed at a higher level
within the employer's hierarchy. In the present case NEA failed
to take the grievance to advisory arbitration (or to pursue an
abortive step in that direction). We must decide therefore
whether the present proceeding is barred by this failure. We
hold it is not; advisory arbitration is too feeble a reed to
require anyone to use. After an employer has denied or rejected
a grievance at all internal steps the likelihood that he will
acquiesce in mere arbitral advice that it should be granted is
too slight to warrant insistence on taking this step.

O R D E R

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Act Concerning School
Board-Teacher Negotiations, it is

ORDERED, that the Ridgefield Board of Education

I. Cease and desist from rejecting the Helen Husband grievance
on the ground that it is not the proper subject of the contractual
grievance procedure, and from rejecting any other grievance directed
to teacher evaluations on the same or similar grounds.

finds%11
Take the following affirmative action which the Board
effectuate the policies of the Act:

on itiaAer?ts
ear and determine the Helen Husband grievance

i

(b)
ii
ost

of sixty ( 0 )
immediately and leave posted for a period

consecutive days from the date of posting
in a conspicuous place where the employees involved cus-
tomarily assemble,
its entirety.

a copy of this Decision and Order in

(cl report to the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200 Folly
Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of
the steps taken by the Ridgefield Board of Education to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V.  Low
Patricia V'*' L oW


