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DECISION
and
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On July 27, 1979, Local 1378 of Council #I,  American Federation
of State, County and Municipal Employees,  AFL-CIO (Union) filed with
the Connecticut State Board of Labor Relations (Board) a second
amended complaint alleging that the City of New London (City) had
engaged and was engaginp in practices prohibited by the Municipal
Employee Relations Act [Act) in that

The City is in violation of the Act in that the
recently established Personnel Board is unilaterally
changing, or attempting to change, established
classifications and wage scales of employees.

A con.-&)rehensive  and statutory remedy was requested.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings on September 11, 1979,
and January 4, 1980, at which the parties appeared, were represented
by counsel, and were fully heard. Both parties filed written briefs.

The City, at the first hearing, filed a written motion to dis-
miss the complaint on the grounds that (1) the actions of the
personnel board were outside the scope of bargaining, and (2) the'
conduct complained of was properly a sub,ject  for the grievance
procedure set up in the contract. The Board reserved. decision on
t'nis  motion.

On the whole record before us we make the following findings
of fact, conclusions of law, and order,



Findings of Fact

1. The City is a municipal employer subject to the Act.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive statu-
tory bargaining representative of a broad unit of City employees
including clerical workers.

3. On November 9, 1977, the City adopted a charter amendment
providing for a merit system for classified employees and establish-
ing a personnel board to conduct and grade merit examinations and
to rate candidates in the order of their relative excellence from
which appointments or promotions may be made to positions in the
City's administrative service.

4. In November, 1978, Robert F. Cassube was employed as
assessor for the City, At this time there were two assessment
technicians employed in the assessor's office each at labor grade
8. One of them had given notice of resignation.

5. Cassube surveyed the needs of the office and decided that
it should be reorganized in the interests of efficiency by the
elimination of the two assessment technician jobs at grade 8 and
the creation of two new jobs in their stead, namely assessment
technician I at grade 7 and assessment technician II at grade 9.
A proposal to this effect was made to the City Manager on November
30, 1978.

6. The manager referred this proposal to the personnel board.
While it was pending before that Board the Union became aware of
the proposal and asked for an opportunity to study it which was
granted.

7. A meeting was held on January 17, 1979, between represen-
tatives of the Union and of the City at which the proposal was
explained as well as the personnel board's proposal for testing
for the new positions.

8. The Union's position was that they concur with the ratio-
nale of "realignment" within the division. However, they feel that
the action should be considered a reevaluation of the work that is
presently being performed by the incumbent employee and that the
incumbent employee should be promoted to the higher classification
(assessment technician II) without utilizing the appointment/pro-
motional plan.

9. After hearing the Union's position the personnel board
voted to proceed as planned, including the testing, except that
it raised the labor grade for the assessment technician II position
to IO. It appeared at the meeting that the incumbent did not object
to the testing.

IO. The City council thereafter approved the proposal and tests
were given for the new positions. The incumbent in the old position
successfully passed the test and now holds the assessment technician
II position.

11. The assessment technician II position requires more skill
and experience than the eliminated position and involves substan-
tially greater responsibility.

12. At the hearing the Union's staff representative stated the
Union's objection to be to requiring the incumbent to take a new
test in order 'to main~tain  what was essentially her old position
with no change except in name (title). ('Jr. 9/11/79, 42-43. See
also Tr l//+/80,  107-108.)

13. In it?  brief the IJnion  states t.lmt  the nt-w  positiona have
duties that are different from those of the former, abolished,
positions. The violation claimed in the brief is the abolition
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of the old positions and creation of the new without bargaining over
the l'rates  of pay and other conditions of employment.1'

j4. The new positions created by t'ne City are within the bar-
gaining unit.

Conclusions of Law

1. The Union in effect consented to the elimination of the
old positions and the creation of the new positions (including rates
of pay and other conditions of employment) although it attempted to
put a condition on its consent.

2. The condition which the Union tried to put on its consent
was one it had no right to impose since it pertained to matters
removed from the scope of collective bargaining by section 7-474(g)
of the Act. Since this is so the condition must be disregarded and
the consent treated as unconditional.

3. The new position of assessment technician II was a sub-
stantially different position from the former abolished positions
and appointment of the incumbent of one of the former positions to
the new position represented a promotion.

4. The requirement that the incumbent take a test for this
promotion to a new position was a matter beyond the scope of bar-
gaining under section 7-474(g) of the Act.

Discussion

In its brief the Union charges the City with violating the
Act by eliminating bargaining unit positions and creating new
positions unilaterally. The trouble with this claim is that the
facts do not support it. At the Union's request the City did dis-
cuss the proposed changes fully with the Union and the Union in
effect agreed to them. It did raise one objection - the proposal
to make both positions subject to merit examinations under the
City's civil service system. The Union felt that the incumbent
in the old position should bt?  put in the new one without testing.

This objection, or condition, was however one that the Union
had no right to impose. The City had adopted a civil service pro-
cedure of the kind that the Act expressly removes from the scope
of bargaining. Section 7-474(g). Under these circumstances the
objection or condition must be disregarded and the consent treated
as unconditional.

At the hearing the Union representatives took a different
position. They did not challenge the City's right t't~ create a
new position and fill it in accordance with the promotional
requirements promulgated by the Personnel Board." (Tr. g/11/79,  43).
Their claim was, rather, that no new position was really created
but the old position simply reevaluated without any change in job
content or responsibility but only a cosmetic change in name. This
merely nominal change was a subterfuge to require the incumbent to
take a new test.

We need not pass on the legal validity of such a claim. It
is possible - though we do not so decide - that section 7-474(g)
would not shield the kind of conduct impliedly  charged in this
claim. The claim must fail because the evidence shows no such
conduct. The new positions were clearly different from the old
and the assessment technician II post involved a very real and
substantial promotion for the former incumbent of the old position.

Under those circumstances the requirement that the incumbent
take a test for the position falls clearly within the ambit  of
section 7-474(g) and outside the scope of collective bargaining.,
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Since this conclusion requires dismissal of the complaint, we
need not decide whether the second ground of the notion to dismiss
is well founded.

O R D E R

Ey virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal  Employee Relations
Act, it is

ORDERED, that the cotiplaint  filed herein be, and the sane
hereby is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s&'leminp  James, Jr,, Chairman -
- k'lening  James, Jr.,  Chairman

s/Kenneth A. Stroble
Kenneth A. Stroble

s/Patricia V. Low
Patricia V. Low
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TO:

C. Francis Driscoll, City Manager
City of New London
181 Captain's Walk
New London, Connecticut 06320

Certified Mail (RRR)

Morton Nunes, Administrative Assistant
City of New London
181 Captain's Walk
New London, Connecticut 06320

Myron Bell, Director of Law
City of New London
181 Captain's Walk
New London, Connecticut 06320

Donald W. Strickland, Esq.
Siegel, O'Connor & Kainen, P.C.
60 Washington Street
Hartford, Connecticut 06i06

Albert Burgessp Staff Representative Certified Mail (RRR)
Council #4, AFSCME, AFL-CIO
742 Worthington Ridge
Berlin, Connecticut 06037

J. William Gagne, Esq.
207 Washington Street
Hartford, Connecticut

BOARD MEMBERS


