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DECISION
and

DISMISSAL OF COMPLAINT

On July 23, 1979, National Association of Municipal Employees,
a Division of the National Association of'Government  Employees, Local
RI -176 (NAME

1
filed with the Connecticut State Board of Labor Rela- ,

tions (Board a complaint alleging that Windsor Board of I&cation
(Respondent) had engaged and was enga ing in practices prohibited by
the Municipal Employee Relations Act 7Act) in that it had unilaterally
reduced the hours of work of certain bargaining unit members.

After the requisite preliminary steps had been duly taken the
matter was brought before the Board for a hearing on January 29,
1980, at which the parties appeared, were represented, and were
fully heard. Both parties filed written briefs.

On the whole record before us we make'the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Respondent is a municipal employer subject to the Act.

2 . NAW  is an employee organization within the meaning of the
Act and has at all material times been the exclusive statutory bar-
gaining representative of a unit of Respondent's non-certified
employees including custodial, maintenance, and cafeteria employees
who work 20.hours  per,week  or more, with exclusions not here
material.

3. The parties had -a collective bargaining agreement in effect,
according to its terms, from April 25, 1977, through June 30, 1979.
This contract had three sections, the,first  applicable to all covered
employees, the second to the custodial force only, the third to
cafeteria employees oniy.



4. Section 1 contained an article providing for board rights
and responsibilities couched in general terms. Section 2 contains
c provision for working hours (article I) which sets out specific
hours, e.g., "The regularly scheduled work day for the day shift
shall be eight (8) hours a day, Monday through Friday, inclusive...".
Section 3 contains the following provision:

"ARTICLE V HOURS AND ASSIGNMENTS
1. Work Assignments

Work assignments and working time periods wClevary
according to the specified job classification.
actual salary, or wage paid will be determined from the
hours worked times the assigned wage rate for each
classification.

2. Assignm  'ent and Transfers
It is the policy of the Board to employ and retain

the best qualified personnel on the basis of their merit
and effectiveness as food service workers without dis-
crimination as to their residence, national origin,
religion, race, or marital status.

The selection, employment  assignment and transfer
shall be determined by the Superintendent, as authorized
by the Board, on the basis of the contribution of each
person to the total administrative process."

5. On January 18, 1979, NAME initiated negotiations with
Respondent for a successor contract. An agreement between the parties
was reached on the terms of a new contract, after fact finding, on
December 11, 1979. This agreement made the seniority provision.of
section 2 applicable to cafeteria workers for the first time. These
provisions include the following:

"E. Whenever a reduction in work force is required
the reduction shall be made in such job classification
or classifications .as the Superintendent shall designate
and employees in such classification shall be laid off
in inverse order of their length of service with the Board
of Education. The Superintendent reserves the.right to
deviate from the above procedure in exceptional cases
after notice to and discussion with the Union."

The first time the parties discuss-ed a lay off or reduction in force
provision for cafeteria workers was on December 11, 1979. The
duration clause in the new contract reads as follows:

"effective July 1, 1979, through June 30, 1982f1

6. In July of 1979, Rita Heimann, Respondent's food service
coordinator, reorganized the operation of the food service department
for budgetary reasons and to increase efficiency. This reorganiza-
tion involved curtailing the dishwashing services and the baking
services at two of the schools. All bsking was to be done at the
high school from which baked products were to be brought to the
junior high schools.

7. As a result of this change in operations, Heimann reduced
the hours of work of two employees from 35 to 279  a week, and of two
other employees (Barbara Schaber and Marion Tedone)  from 25 to 15
hours per week.

8. Schaber and Tedone  had each been previously assigned to
perform two functions at the junior high schools, namely baking and
acting as cashier. Their duties as cashier did not require more
than '15 hours a. week, The other 10 hours had been spent in baking
and related functions. .
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Beforz*July  1979 all the cashiers except the head cashier and Schaber
Respondent employs at all its schools some 16 cashiers.

and Tedone  worke;  15 hours a week.

IO. The reductions in hours described in paragraphs 7 and 8,

=F
resulted in reductions in wages and benefits for all fOUr

emp o$ees. For Schaber and Tedone  the reduction also took them
out of the bargaining unit and the coverage of the contract., For
Schaber it also meant that she had to resign as secretary to the
local union.

11. The need for services of cafeteria employees had fluctuated
over the years. These fluctuations corresponded.to changes in eco-
nomic conditions and conditions of equipment such as variations in
food prices, supply of government commodities, changes,in  student
demand, declining student enrollment, and deterioration of equipment
needed for dishwashlng.

12. Student enrollment in Respondent's schools declined 14 per
cent from June 1975, to June 1979.

13. As a result of the facts described in paragraphs 11 and 12,

-P
su ra, Respondent has, since 1974, changed the number of cafeteria
emp oyees in the bargaining unit, and their working hours, without
bargaining. Thus in 1976, when a satellite food program was imple-
mented, about half of such employees had their hours reduced from
over 20 to.below  20. Moreover, the number of workers employed for
over 20 hours and for under 20 hours, regularly, fluctuated from
year to year as did also the ratios between these groups.'

14. At no time until the filing of the present complaint did
NAME object to the changes described in paragraph 13, suura.

15. When S,chaber and Tedone  had their hours reduced in July 1979,
the seniority provisions of article VIII, paragraph E, were not observed.

16. After July 1979, Respondent has hired new employees for the
cafeteria on both a part time and a full time basis.

Conclusions of Law

1. It is a management function to make decisions about curtailing
the extent of operations and the manner in which they are to be per-
formed. Such decisions may be made unilaterally.

2 . If the imple,mentation of these. decisions‘involves a choice
among means which may have substantial and differing effects upon
wages, hours, and other conditions of employment, then the choice.of
means becomes a mandatory subject of bargaining.

3. The reduction of an employee.'s  hours below 20 a week has a
substantial impact on the conditions of his employment since it causes
his removal from the bargaining unit and from the protection of,the
contract.

4. The employer is, however, privileged to use, without further
bargaining, means provided for in a labor contract, since such means
have themselves been produced by collective bargaining.

5. In this case the contra& commits the fixing of cafeteria
emplcyee  hours to management discretion; it therefore permitted the
change complained of.

6. Where an employer's disregard of seniority was not forbidden.
by contract when it occurred it will not be converted into a prohibited
practice by a later adoption of seniority provisions unless the con-
tract requires that result by clear language.

7. A simple provision for retroactivity will.not  be interpreted
to have that effect.
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Discussion

This case presents hard problems that are central to the role
of collective bargaining in times of straitening municipal budgets.
Such times aggravate the tension between the need for employer
flexibility and the need for employee protection through collective
bargaining, and emphasize the importance of this Board's duty to
strike a balance between these competing legitimate interests SO
that the broader public interest and the legislative objectives
of the Act may best be served.,

Here Respondent's conduct was directed primarily toward  the
goals of producing an efficient and acceptable food service in the
Windsor schools at the least possible cost consistent with a desired
level of excellence. To atta%n  these worthy goals a certain amount
of managerial flexibility must be afforded. Respondent must be
free to curtail services and to decide.upon  the basic ways in which
services are to be performed. In the present case this would include
the substitution of paper plates for dishes and the elimination of
the dishwashing function. It would also include the transfer of all'
baking functions to one or two schools, and the institution of a
satellite system for the others. And the freedom to do these things
must include the freedom to cut down the hours of work commensurately.
These matters lie at the "core of entrepreneurial control11  West
Hartford Ed. Assn. v. DeCourcy  162 Corm.  566, 583 (1972). They may
be decided upon unilaterally; ihey  are not mandatory subjects of
bargaining.

It does not follow, however, that the consequences of these
decisions for the wages, hours or working conditions of bargaining
unit employees are equally outside the scope of mandatory bargaining.
If the overall hours of work must be reduced there may be different
ways of achieving that goal including elimination of positions,
temporary layyoffs, reduction of hours, and so on.' The choices among
these means may substantially affect conditions of employment and a
point may be reached where this impingement is great enough to require
bargaining.about  the choice of means although the underlying decision
may be made unilaterally. Even in this field the employer will not
be required to bargain if he chooses a means provided by the contract
since.these means are themselves the product of past collective bar-
gaining. Thus in Newington Ed. of Ed., Dec. No. 1116 (1973) the board'
of education responded to a budget cut by unilaterally laying off
some bargaining unit employees and reducing the hours of others from
20 to 15. The Board held that the lay-offs were impliedly authorized
by the seniority provisions of the contract but that the reduction
of hours, which (as here) removed'the affected employees from the
bargaining unit, so seriously impinged upon their working conditions
that it was a mandatory subject of bargaining.

In the later case of West Haven Bd. of Ed., Dec. No. 1363 (1976)
we found Newinaton inapplicable where the employer had eliminated
bargaining unit positions without contemplating the creation of new
positions and then, one year later, had created new positions to
perform work not theretofore done in the bargaining unit. The new
positions called for only 17 work hours a week. These positions were
manned by the laid off bargaining unit employees (who were no longer
eligible for inclusion in the unit because they worked less than 20
hours a week). Under these circumstances we held that the creation
of the new positions for the performance of work not previously done
by unit employees involved the exercise of a managerial function. We
have no disposition to overrule West Haven but find its reasoning
inapplicable to a situation where the hours of employees are redvced
while they are actually on the job and where they continue to perform
some of their previous functions.

Perhaps Newington wouid also be inapplicable to the cases of
Schater  and Tedone  since the only function they were called on to
perform (after the cut in hours) was a function performed general1
by non-unit employees. See City of 'v,'aterbury  Ccc.  No. 1436 (1976 ;'r
Town of Hamden, Dec. No. 1654 (1978). Ve nee; not, however, decide
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this question since we find thet  the contract involved here commits
the fixing of cafeteria employees t hours to the discretion of manage-
ment. Article V of section 3 is appnrently  intended to do this. To
be sure its 12ng~ a g e is murky 2nd ambiguous. For one thing the
record fails to show what ismeantby "the specified job classifica-
tion" which would limit the range of veriance  of the "working time
periods." But the whole tone of the article suggests wide discre-
tion in the superintendent "as  authorized by the Board." The article
stands in.stark contrast to the analogous provision governing hours
of work for custodians and maintenance men under'section 2. See
section 2, article I. Moreover this seems to accord with the prac-
tical construction put upon the contract by the parties. See Findings
of Fact, pars. 11-13.

The reduction of hours in the cai36s of Alice Griffin and Edna
Danner  was also clearly permitted by the contract, even if it fell
within the mandatory scope of bargaining.

We conclude th2t the reduction in hours of all four affected
employees for the reasons given here was the exercise of a right
vested in management by the contract. It was not, then, a violation
of the Act.

NAME raises an additional point. It urges that the elimination
of baking functions from the jobs of Sch2ber  2nd Tedone  constituted
a *Yeduction  in work force" within section 2, article VIII, E, and
as such was governed by a rule of seniority that was not observed.
To be sure this provision was not made applicable to cafeteria workers
until December' 11, 1979, after the reduction in hours. NANE  urges,
however, that the new provisions were expressly made applicable by
the provision for retroactivity (to July 1, 1979).

If this ar,gument  were to prevail it would give the retroactivity
clause the effect of making illegal conduct which was not forbidden
when it was performed. We need not stop to enquire whether a pro-
vision for retroactivitjr may ever be given so drastic effect. We do
not hesitate to hold that if it may, this effect must be expressed
in terms much clearer than those found here. The concept of retro-
activity is usually applied to weges and fringe benefits. A proposal
for retroactivity would usually be understood as applying to small
items. It would not be taken to have the kind of application claimed I
for it here unless this was clearly pointed out and put into the bar-
gain. We will not find a mtual intent to give a retroactivity this
kind of ex nost facto* effect unless so unusu21  a meaning is clezrly
and specnimy  spelled out.

Dismissal of Comilaint

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that the compiaint  filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIOT~TS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Patricia V. Low
Patricia V. Low

+ The term is not used in its literal constitutional sense.
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