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DECISION and ORDER

On May 29, 1979, Local 834, International Association of Fire
Fighters, AFL-CIO (the Union) filed with the Connecticut State Board
of Labor Relations (the Board) a complaint alleging that the City of
Bridgeport (the City) had engaged and was engaging in practices pro-
hibited by the Municipal Employee Relations Act (the P*ct) in that
the City refuses to comply with an arbitration award requiring it
to provide provisional appointees retirement benefits based on their
provisional rather than permanent rank.

After the requisite preliminary steps had been taken the dispute
was brought before an Assistant Agent of the Board for a pre-trial
hearing. .At this hearing most of the facts and all exhibits were
stipulated to. A formal hearing was held before the Board on Decem-
ber 13, 1379  at which both parties appcarcd and fully participated.

On the basis of the record before us we make the following
findings of fact, conclusions of law, and order.

Findings of Fact

1. The City is a municipal employer within the meaning of the
Act.

2. The Union is an employee organization within the meaning of
the Act.

3. The Union has at all times relevant to this case been the
exclusive bargaining agent for the bargaining unit of uniformed and
investigatory employees in the City's fire department.

4 . The parties had a collective bargaining agreement (the old
contract) which expired on June 30; 1377,  the provisions of which
were extended during riegotiations for e successor anreement and
until December 28, 1972 when a new contract (Ex. $2 7 became effec-
tive for tile period 197S41. In all respects'relevant  to -the present
case, the provisions of the new contract are the same as those in the
old contract.



5. The parties also bed a pension agreement (Ex. #) which
expired on June 30, 1977,  the provisions of which have continued in
Pff ec t . The parties are presently engaged in negotiations for a .
successor pension agreement. t

6. Prior to January, 1977, the City promoted bargaining unit
employees to vacancies on a-provisional basis when the vacancy
occurred at a time when no-list from a civil service examination
was in existence.

7. In January, 1977,'the City stopped filling vacancies in
promotional positions with provisional appointments..

a. The Union voiced objections to the City on this action and
requested th,e.t  the City continue to fill vacancies in promotional
positions with proyisional  appointments as had been done in the past.

Q The pqtities discussed the issue, but no agreement could be
reacher; and on Mrly 26, 1977 the Union filed a grievance on the matter.

10. The grievance was taken through all contractual steps pre-
cedin,c arbitration, but no resolution was reached. On March 3, 1978,
the Union submitted the grievance to t'ne State Board of Mediation
and Arbitration as provided in the contract,

11. After the Union had filed the grievance to arbitration, the
parties continued to meet and discuss the issue in the hope that it
could still be settled short of arbitration.

12. On August 14, 1978, Mr. William Egan, a bargaining unit 6
member *who'was not a union official, attended a meeting of the City.
Civil Service Commission (the Commission) and discussed the possi-
bility of having himself and five other bargaining unit members
appointed to provisional positions. .e

furtl& at a special meeting of the Commission on August 28, 1978.
Mr. Egan and the Commission agreed to discuss the subject

14. Prior to August 28, the Union became,aware  of Mr. Egan's
participation in the August 14th meeting of the Commission.

15. Mr. Josenh DiCarlo, President of'the Union, informed Mr.
Egan that it was illegal for individual bargaining unit members to
negotiate changes in conditions of employmen't  with the Civil Service
Commission. \

16. Mr. DiCarlo and Mr. John Moore, Secretary-Treasurer of the
Uniformed Firefighters Association (a parent organization of the
Union) attended the Commission's August 28 :meeting  to voice its
objectionsto what it viewed as illegal negotiations with individual
bargaining unit members at the August 14th meeting.

17. At the August 28th meeting, all five members of the Commis-
sion, including its Chairman, Mr. John Kennedy, and Mr. David Dunn,
Labor Relations Officer lor ,the  City, were present.

18.
discussed

After voicing their objections, Mr. DiCarlo and Mr. Moore
with the Commission possibilities of resolving the problem

of provisional appointments not being made. .

19. Both parties at the meeting expressed concern that the .
amount of supervision in the Fire Department was insufficient'because
of the lack of provisional appointments and they expressed a mutual
desire to resolve this problem.

20. To this end, the parties agreed to expedite the pending
grievance concerning provisional appointments and agreed to expand
the issues to .be decided in arbitration,
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21. As a result of these agreements made between the Union
and the Commission et the August 28th meeting, the Commission sub-
sequently made 72 provisional appointments to promotional positions.

22. Among the 72 appointments was Fire Lieutenant Francis
Timmons, who was appointed provisionally to the position of Fire
Captain in October, 1978.

Between August 28 1978 and December 28, 1978, none of the
72 eG$oyees  provisionally'appointed applied for retirement.

On December 28 1378 the arbitration panel issued its
awarg4& the grievance im. #6).

25. After the issuance of the arbitration award, the parties
disagreed with each other as to its correct meaning.

the %,rd  from the arbi&atioA panel (Ex. #7).
On February IO 1979 the Union requested clarification of

27. On February 20, 1979, Mr. Louis Pittocco, Chairman of the
arbitration panel,
(Ex. 88).

issued a clarification of the award by letter

28. In April, 1979, Francis Timmons requested retirement as
provisional fire captain at the first salary step from the Board
of Fire Commissioners.

29. On April 18, 1979, the Board of Fire Commissioners voted
to retire Mr. Timmons as Fire Lieutenant at the top salary step
rather than as a provisional Captain.

Conclusions of Law

. I. Failure to comply with an arbitration award which is the cul-
mination of a contractual grievance procedure is a violation of the
Act.

2. The City failed to comply with the arbitration award and
thereby violated the Act.

Discussion

Section 7-470(a)(6) of the Act provides that it is a prohibited
practice for a municipal employer to refuse to comply with a valid
arbitration award. The essence of the Union's complaint is that the
City has refused to comply with the following portion of the December
28, 1978 arbitration award:

"ISSUE NO. 2 - The City is required to pay a
pension based on salary being earned as a pro-
visional when an employee retires while working
as a provisional."

In defense, the City relies on language in the award and the
subsequent clarification which indicates that the above cited language
applies only where the employees have not validly waived their rights
to retire at the provisional rank. In the present case, the City
claims the Union waived this right as part of the agreement on Sep-
tember 28th. As evidence of this waiver the City offers the official
minutes of the September 28th meeting (Ex. #5):

"During the executive session a motion was made...
to approve the following agreement concerning the
provisionals. The Commission will make provisionals,
on request, with the understanding that the provi-
sionals so made will realize that upon retirement
they will return to their permanent rank and they
will be so advised by the Fire Board who will refuse
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to retire them at the provisional rank but at
their permanent rank, except for those made
prior to this meeting, until such  time as a
decision is made by the Arbitrator."

The City construes the above language to reflect an agreement
that employees appointed to provisional rank between August 28, 1978
and the issuance of tne arbitrator's decision waived any right they
may have to retire at the provisional rank. This would apply to
retirements made both before and after the arbitrator's award was
rendered.

The Union concedes that a waiver was agreed to on August 28,
1378, but claims that it applied only to employees who were made
provisional after August 28, 1978 and who retired before the arbi-
tration award was rendered. Since Timmons did not retire until
;r.fter the arbitration award was rendered, the Union argues there
was no waiver with respect to him.

The case turns on the interpretation of the waiver agreement.
Under the terms of the arbitration award Timmons was entitled to a
pension based on his salary as a provisional. On tile present record
the only thing that would defeat that entitlement would be the waiver.
Under these circumstances this Board has jurisdiction to construe the
waiver agreement; the situation falls within the class of cases where
the employer's conduct constitutes a prima facie breach of the Act
(i.e. failure to implement an arbitration a- quite apart from
the contract of waiver and where the employer seeks by way of con-
fession and avoidance, to justify his conduct as permitted by the
waiver. In this tme of case we have consistently assumed jurisdic-
tion to make the interpretation required for deciding upon the
validity of the affirmative defense.
SOfficc of the Controller) Dec. No.

See State of Connecticut

cited.
1871 (1980) at p. 8, and cases

We proceed then to the interpretation of the waiver.

It may very well be that the parties both honestly understood
the -4ugust 28, 1978 agreement as they claim and that, as explained
above, both understood the effective period of waiver differently
from the other. We find the basic language contained in the minutes
to be nmbi,guous  and reasonably susceptible to either party's inter-
pretation. However, it is the City that has raised waiver as a
defense and it is the City's burden to prove that the Union clearly
and unmistakably relinquished the rights of the employees. Town of
Volcott, Dec. 1472 (1976); Novellava Hartford Accident & Indemnity
-m Conn. 522, 561, 562. Since the language relied upon by the

P contained in the official minutes of the City's Civil Service
Commission and was drafted by the secretary of that Commission, it is
the City that must bear the responsibility for the ambiguity. Based
upon the entire record before us, we find that the Union did not
waive Timmon's right to retire at his provisional rank because his
retirement was requested after the arbitration award was rendered.

O R D E R

By virtue of and pursuant to the powers vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the City of Bridgeport shall

I. Cease and desist refusing to comply with the December 1978
Arbitration Award and subsequent clarification.

II. Take the following affirmative steps which the Board finds
will effectuate the purposes of the Act:



. . . c

(a) Provide Provisional Captain Francis Timmons and all
other provisionals  retroactive to Deccm?)cr  28, 1978,
with retirement benefits based upon their provisional
rank as required by the arbitration award.

(b) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting
in a conspicuous place where t:le employees involved
customarily assemble, a copy of this Decision and
Order in its entirety.

(c) J%$;if; ~hf~i~~nnec'ticut~State  Board of Labor Relations
s in the Ir?bor  Department, 200 Folly Brook

Boulevard, Vethersfield,  Connecticut, within thirty
(30) days of the receipt of this Decision and Order
of the steps taken by the City of Bridgeport to comply
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A. Stroble
Kenneth A. Stroble

TO:

Th,e Honorable John C. Mandanici
Mayor, City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

CERTIFIED (RRR)

Mr. David Dunn, Labor Relations Officer
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Comecticut 06604

Thomas W. Bucci, Esq.
955 Main Street
Bridgeport, Connecticut

Mr. John J. Moore, Jr., Secretary-Treasurer
I.A.F.F., AFL-CIO
1459 Irnnistan p,venue
Bridgeport, Connecticut 06605

CERTIFIED (RRR)

Mr. Joseph DiCarlo,  President
Local 834, I.A.F.F., AFL-CIO
225 Rooster Rivcl,  BOillC'iCrd

Bridgeport, Connecticut 06G06
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