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, DECISION and ORDER

This case is one in which the Board issued a bargainin
on February 8, 1979. Town of Guilford, Dec. No. 1715 (1979 .7

order
I t

arose out of the Town's term!.nation  of the position in the police
department then held by Elizabeth Maher. The complaint charged that

,, ;:-;this  was "due to her exercising her rights to join and assist the
';: Unjon  local and bargaining unit." It also alleged the Town's fail-
ure to bargain in good faith concerning the position of Policewoman."

The remedy requested was reinstatement with compensatory and puni-
tive damages and
appropriate."

"stlch  other statutory remedy as the Board deems

1978;
Three hearings were held before the Board in May and June,
and written briefs filed,

of fact.
The Board made lengthy findings

In short it found that Maher  was not discharged for Union
activity but because of a decision made in the summer of 1976 by
the board of police commissioners to be put into effect on' July 31,
1977 when a supposed agreement with Maher  would terminate. The
Board found that the real reason for this decision was a belief by
the commissioners that Maher  was being overpaid. Neither Maher  nor
her attorney was advised of this decision. On August 11, 1976, the

. ,. commissioners did, however, write a letter to Maher  requiring her
to,elect  either (1) a full time position as executive secretary at
a salary less than she was getting, or (2) a full time assignment
as regular patrol person. She was not told that a failure to make
this election would result in termination; she did not make the
election.

From June of 1976 until the time of the hearings the Town and
Union were actively engaged in negotiating a new contract. The
then current contract expressly excluded Maher's  position from the .;. I
bargaining unit. In January 1977, after initial reluctance the
Town agreed to its inclusion. Thereafter there was bargaining over
its terms.and  conditions. > During none of this time did the Town
disclose ifs fixed intent to terminate Maher's  position on July 31. " “



-It’

Since the decision to terminate Maher's  position was made at
a time when she was not a member of the bargaining unit, we found
that the Town had the legal right to make it unilaterally: it lay
outside the scope of mandatory bargainins. Fcr that reason we
found an order of reinstatement inappropriate. For several reasons
(including the non-disclosure and others stated in the former
opinion) we concluded that the Town had failed and refused to
prga; in good faith and issued the following order on February

9 : .

ORDERED, that the Town of Guilford

I. Cease and desist from

(4 removing or keeping removed from the bargaining
unit any clerical work of the police department
except that which has been performed by the
secretary to the chief of police

(b)  refusing and falling to bargain in good faith
with the Union concerning all aspects of the
patrolwoman's  position and of Elizabeth Maher's
tenure therein and/or termination therefrom

unless and until such matter has been negotiated with the
Union or final impasse has been reached in such negotiations.

II. Take the following affirmative action with  the Board
finds will effectuate the purposes of the Act:

(a) Upon request bargain in good faith with the Union
upon all aspects of the matters'dealt with in
Part I of this award,

(b) Post Immediately and leave posted for a period of
sixty (60) consecutive days from the date of post-
ing, in a conspicuous place where the employees
involved customarily assemble, a copy of this
Decision and Order in its entirety.

(0)  Notify the Connecticut State Board of Labor Rela-
tions at its office in the Labor Department, 200
Folly Brook Boulevard,. Wethersfield, Connecticut,
within thirty (30) days of the receipt of this
Decision and Order of the steps taken by the Town
of Guilford to comply therewith.

III. Jurisdiction is retained over this matter for the pur-
pose of entertaining and deciding upon a motion to reinstate
Elizabeth Maher  in the
reinstate said positions

osition which was terminated (and to
in the event that Respondent fails

to bargain in good faith about the matter dealt with in Part
I (b) of this Order.

On April 29; 1980, the Board issued an order of hearing on com-
pliance with the above order since a dispute about compliance had
come to its attention.

Findings of'Fact

I.

1 .-  41. The findings of fact numbers 1-41, .inclusive, In
Decision No. 1715 are incorporated by reference.

42. On February.19,  1979, the Union wrote Respondent request- .
ing negotiations.

43. 'OnMarch  6, 1979,  thei.Town's  ,attorney wrote the..members  I. I: ;
of the Board enclosing a letter of understanding between the parties
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(dated 2/3/78) stating that the policewoman's position "shall be
dealt with on the basis of the outcome of bending7  litigation11  and
negotiated thereafter if necessary. The Town's letter stated that
this letter of understanding and the Board's order posed a dilemma
for it and asked the Board's advice.

44. On March 12, 1979, the Union's attorney wrote to the
Board asserting that the letter of understanding was meant to have
no connection with the pending court litigation and furnished no
reason for delaying negotiation over Maher's  position.

45. On April IO, 1979, the Board answered these letters and
indicated that it would take no action upon them unless an aggrieved
party should come before the Board on an appropriate motion.

46. In the meantime, on April 6, 1979, the pending suits were
withdrawn.

tiati:i'meeting  was held on April 26 1979
As a result of correspondence between the parties a nego-

specific issues were,discussed  but ii was
At that meeting no

igreed that Maher's
attorneys, with the Union's concurrence, would draw up a list of
proposals for settlement.

48. This was done and such a document was sent to the Town on
May 3, 1979.‘ This proposed full immediate reinstatement of Maher
as a policewoman with retroactive benefits; full compensation for
lost earnings with interest, counsel fees, and punitive damages
(altogether aggregating some $107,000+);  Maher's  future job assign-
ments, tenure, etc., were also outlined.

On July 2 1979 counsel for Maher  and for the Union
*joinez'&  a motion ia the'Board  to reinstate Maher  pursuant to the
reservation of jurisdiction in paragraph III of the original order.

50. A negotiation meeting between the parties was held on
July IO, 1979, at which the Town offered Maher  the sum of $18,000
if she would remove herself from the police department. The Town
also suggested that in addit!on  to the money offer there might be
a possibility of a CETA position somewhere other than the police
department.

51. During July the Town requested and the Union furnished a
list of clerical and other jobs performed by Maher  "after  petitioning
the unit and before termination,11 By letter of July 26, 1979, Maher's
attorneys also indicated a willingness to adjust some of the figures
mentioned in their written proposals particularly with respect to
interest, attorneys' fees, and punitive damages.

52. The Town did not propose details concerning the possible
CETA position and neither Maher  nor the Union asked for such details.

53. On July 16, 1979, Maher  filed in the United States District
Court for the District of Connecticut a civil action against the
selectmen of the Town, the members of its board of police commissioners
(past and present) and the chief of police alleging many of the same
facts that are the subject of the present proceeding and claiming
that they constitute violations of federal statutes (42 USC &81983  and
1985) and of the federal and state constitutions.

54. Maher's  attorneys told the.TowrYthat  this action was filed
so as to toll the running of the statute of limitations and that it
need not interfere with negotiations pursuant to the Board's order.

55.' On August 'k4,  1979, Maher's  attorneys wrote the Town that
they had as yet received no';offer  to reinstate Maher  in the police . . ',: i:,
department.

56. On.September  4, 1979%  the .Town's.attorney  wrote Maher's.  I'
attorneys stating that he bad been given "certain settlement para-  '-
meters" and inviting further negotiation. This letter noted the
federal action and that the Town's money offer had not been answered.
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57. On September 7, Maher's  attorney answered the Town's
letter stating that the $18,000 offer had been turned down. The
final paragraphs of this letter were as follows:

We have'not received an offer on reinstatement, nor have
we received an offer that reflects a payment of the net
salary with benefits.

We again request a meeting-. We .would  like to know your
offer or offers in order to discuss same, What is your
monetary offer with reinstatement? What is it without?'
Please advise. Your earliest meeting date is requested.

Since the parties desire to resolve the matter, let's do
it.

Please do not overlook obtaining for us the pension infor-
mation we requested in our 26 July letter.

58. Another negotiation session between the parties was held
on September 26, 1979. At this session the Town renewed its offer
of $18,000 and the possibility of a CJZTA  job for Maher  outside the
police department.

59. At this meeting, as at all prior meetings on the subject,
Maher's  attorney addressed the issues of Maher's  reinstatement or
termination as a patrolwoman. He stated what he thought would
possibly be her duties as patrolwoman (as he had been asked to do).
At no meeting did the Town.respond to these proposals except by its
offer (described above) and by the statement that the police com-
missioners and the chief of police did not want Maher  in the depart-
ment.

II.

An issue collateral to the merits was raised by the Town's
motion that the chairman and other members of the Board disqualify
themselves because of llstatements  made by th'e  Chairmari  of"%he  Board
indicating a deep bias and pre-judgment" (T. br.. p. 2). The follow-
ing findings of fact are addressed to this issue and its background:

60.  The volume of the Board's business has increased greatly
since the Legislature has given it jurisdiction over all four of the
State Labor Relations Acts which now cover virtually all non-federal
public employees in the State. At all times there have been only
three regular members of the Board who are paid on a per diem basis.
Within the last few years the Board  has had hearings, deliberation
sessions, or executive sessions on nearly every business day. This
has resulted in serious difficulty in scheduling cases for hearing.
In this situation the postponement of a hearing causes serious dis-
ruption to the Board's schedule and usually means a delay in the
hearing, of two months or more.

61. It has been the practice of the Board .where  possible to
schedule cases on a date agreed to by all parties.

62. Because of the problem described in paragraph 60 the Board
has, for the past several years, pursued a policy of denying post-
ponements except upon a very strong showing. This has been accom-
panied by a liberal,policy  of allowing adjourned hearings to accom-
modate the need for an absent witness, or the like. This policy has
on the whole been successful and has several times been commended
(later) by counsel whose requests for postponement have been denied.
The opportunity for an adjourned hearing which is regularly offered
(as It was in this case) often proves unnecessary.

63. On May 1.6, i980,  counsel for the Town wrote the chairman
of the Board the following letter: '

I am in receipt of a notice of hearing scheduled for
Wednesday, June 11, 1980, on the above-referenced matter.
Please be advised that I will be out of state on pre-
viously existing business commitments. The only other
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person in our office who has any familiarity with this
matter and might be able to handle it similarly has
been ordered to appear in a federal proceeding on that
date. Therefore, I request that an alternate date for
hearing be scheduled.

Please contact the undersigned regarding the above.

64. Upon receipt of this letter the chairman asked the Board's
agent, John W. Kingston, about the circumstances surrounding the
setting of the hearing date and was told that the Town had refused
to meet for mediation with the Board's staff at a customary pre-
trial conference before the hearing date in an attempt to settle
the case and that the Town had notice on April 30 of the date set
for hearing.

65.
letter:

Cn May 21 the chairman wrote Town counsel the following

Thank you for your letter of May 16, 1980, asking
for a postponement for the hearing now scheduled for June
11 in the above matter.

I have asked Jack Kingston about the circumstances'.
surrounding the setting of the hearing date. He tells me
that it is a matter concerning compliance with an order
already issued; that he has tried several times to arrange
a conference with you about the matter without success;
and that the notice of this hearing was sent to you as long
ago as April 29.

In addition to this is the fact that our schedule is
extremely tight -- we are now setting down cases for August.

Under these circumstances it is unfair to the complainants
to put off any further a hearing on whether your client
has obeyed an existing order.
in your request.

We cannot therefore acquiesce

A possible avenue would be for you to arrange with
Jack Kingston for a pretrial hearing sometime before the
hearing date. If facts and exhibits.can  be agreed to
there may be no need for hearing.

66. The hearing was held as scheduled on June 11. The Town
was represented by William C, Bruce, Esq., partner of William
Lynch, Esq. At the beginning of the hearing Bruce objected to the
denial of postponement. The Board declined to postpone the hearing
but told counsel that "if  at the end of today's hearing you feel
that your client needs an adjourned hearing to protect his rights
fully
(Tr. fthe Board wilLI-  entertain a motion for further hearing."

6 .

67. Throughout the hearing four employees of the Town were
in attendance having been subpoenaed by Maher's  counsel.

68. When Maher's  counsel called one of these witnesses to the
stand Bruce asked for an adjournment of the hearing so that he could
talk to,his VclienttV  before she testified. He also stated that he
might move to quash the subpoenas but he did not do so.

69. The.chairman  stated that Maher's  counsel had a right to
call as a witness anyone who was present at the hearingswithout
regard to a subpoena and that objections should be made to specific
questions or offers of evidence. He also stated that Town counsel
had no right to have the hearing adjourned in order to talk to a
witness so called even ifshe  was an employee of his client.

70. At this time one of the employees was on the stand, having
been sworn.
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71. While the examination of this witness was commencing
Bruce asked the rest of the employee witnesses to leave the premises
so that they could not be called to the stand.

72. After that Bruce asked for permission to talk to the
witness on the stand and this permission was granted. (Tr. 91).

73. In this conversation Bruce told the witness to testify
no further and to produce no documents; further he got her to turn
over to him all the subpoenaed documents in her possession.

74. This occurred at four’ in the afternoon or a little after.
The Board usually sits till five or a little after and has found
through e

"p
erience that earlier adjournments (which are given for

good cause often result in adding to the total number of hearing
days required, thus increasing the scheduling difficulties mentioned
above,

75. When Maher's  counsel was about to resume examination of
the witness on the stand the following, colloquy between Bruce and
James took place:

MR. BRUCE: He asked her her name. Mr. Chairman,
I have for the first time taken a look at the subpoena of
Mrs. Knapp and the information requested. Had I seen it
before, I would have moved to quash immediately. I indi-
cated why I was not able to see it before. I have asked
Mrs. Knapp not to continue testifying this day or submit
any documents pending my further review of the whole sit-
uation.

I again ask, and with no disrespect, I again ask
this Panel to continue this hearing to a date and place at
which time I can be fully prepared. I hope we don't have
to go to court, but at this particular point, given the
position that seems evident, it seems I may have to file

motions to'quash at the same time Mr. Votto and Donahue may
have to move for enforcement of the subpoenaes. And, unfor-
tunately that's going to end up in the court. I think it
is unfortunate.

CHAIRMANJAMES: It certainly is unfortunate
and I don't know where you're getting your ideas of the
law, but they're not the ones that I have learned. Whether
the subpoena is quashed or not would be immaterial. The
witness is here. The documents are here. You have no
legal right to talk to a witness simply because the wit-
ness is the employee of your client,

If the witness is in the Tribunal and is called
to the stand -- this happened many times when I was out in
practice. I had no right to talk to an engineer that the
other side called to the stand when I was representing the
railroad.

As far as the documents are concerned, I have no
idea what they are. When each one is  called for, pu would
have a legal right to object to that document. But, it is
not a legal grounds for objection that you didn't have a
chance to see the subpoena or that you didn't have a chance
to see the documents.

You're going to have a chance to see the document
when it's offered. I think probably because of ill advice
you are behaving in a way that is very inconsistent with
cooperation with the Board. I'm afraid.that  that has

marked the attitude of your client for a long time with
reference to this case. I'm not personally cognizant  of
that, but it's b,een  reported to me.

76. At the adjouined  hearing on June 24 Bruce made the following
motion:

-6-
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I have not received a copy of the transcript yet,
although I have 'ordered the transcript, of the last pro-
ceeding. However, there were certain statements made to
the affect, I think, when things got heated  that behavior
of this sort was typical of the Town of Guilford andthat
was the reason why it was here and had been here other
times. I don't know the precise words. However, on
behalf of the Town, because of those prejudicial state-
ments, I formally move the Hoard disqualify themselves
*to  hear this particular case on the basis that you pre-
judged it and exhibited partiality to the statement of
the chairman.

77. This motion was denied.
il

lette?'*
On August 8, 1980, Bruce wrote James the following

:

Please be advised that as a result of the comments made
by yourself in the hearing on June 11, 1980, in case
MPP-4128, concerning the Town of Guilford, the Town must
request that you disqualify yourself from hearing or
deciding any case involving the Town of Guilford, in-
cluding the instant one finother  casg7. The Town for-
mally requests that a new alternate panel of the State
Labor Board be appointed in re-hear this matter,

II

79. On August 5,  1980, James replied as follows to this
letter:

Thank you for your letter of August 1, 1980.

As I indicated at the last hearing I do not think there
is any good reason for the Board to disqualify itself.
I realize,,however,  that no man can be completely objec-
tive in judging his own conduct. I am therefore asking
the Board's counsel to review the transcript of my remarks
and give us an opinion in the matter, You will hear from
me further after he has done SO.

80. This was followed by an additional letter from the
chairman to the Town counsel as follows:

This is a further answer to your letter of August 1st.
We have received Larry Fey's memorandum and I enclose
herewith a copy.

The Board met in executive session today and we discussed
your letter and Mr. Fey's memorandum at some length. None
of us believes that the Town's actions have in fact created
a bias against the Town that would make it impossible to
consider impartially the merits of this case or any other
case involving the Town. Your request that I disqualify
myself (in this-and  other Guilford cases) and that an
alternate panel be appointed to rehear this matter, is
denied.

Conclusions of Law

1. Where a bargaining order is issued because of bad faith
in past bargaining on a town's part and where the order itself
specifically requires the Townto  'bargain in good,faith  with the
Union concerning all aspects of the patrolwoman's+  position and of
Elizabeth Maher's  tenure therein and/or termination therefrom,n
the Town's duty (after receiving a detailed proposal from the Union
as in this case) is not satisfied by an offer-rejecting reinstate-
ment and offering a sum of money and a job outside the police
department, without setting out in detail the reasons for rejecting
the substantial parts of tie Union's .proposal,  1X.:: "i I .
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2. Where request for postponement is made to the Board by
letter from the Town, there is nothing improper in the Board's
inquiring of its Agent about the circumstances surrounding the
scheduling of the hearing.

3. Since the nature and the fact'of this' communication was
fully divulged by the Board in its reply letter and no objection
was made thereto or hearing.requested to determine such facts, the
Town waived any impropriety there may have been in 'the matter.

tells
4. Where counsel for the Town in the presence of the tribunal
witnesses about to be calied  to the,stand  by his opponent,

to leave the premises so as to defeat the call, remarks by the
Board castigating such conduct and coupling it with pre-trial
conduct also showing lack of cooperation with the Board, do not
on their face show prejudice and bias 'by Board members against
the Town on the merits.

5. Where the Board members after serious consideration con-
clude that no such subjective bias has been engendered, there is
no reason for them to disqualify themselves.

The Town contends that the pendency of the federal action ousts
this Board of jurisdiction. We disagree. It is true that a federal
statute may in certain contexts preempt a field delegated by the
Constitution to the federal government but it has never been suggested
that the federal civil rights,laws  (42 USC $8 1983-1985).were  intended
td'preempt the field occupied.by  state labor relations statutes
(although of course federal provisions will govern where there is
a conflict).

If then the federal legislation invoked in the federal action
does not preempt the field covered by MFRA  the question is whether
the mere bringing of that action on the basis of the same facts that
underlie the prior proceedings before this Board ousts our' juris-
diction. We know of no principle which would give it that effect.
It is familiar law that the same conduct may offend both state and
federal law; if it does each offense may be prosecuted or remedied
separately in the appropriate tribunal.

The Town has not indicated any point of conflict between the
provisions of our State's labor laws invoked by Maher  in her pro-
ceedings before this Board, and the provisions of federal law invoked
by her in the federal action.

We find no valid basis for the Town's challenge to this Board's
jurisdiction based on the pendency of the federal action,

II.

The Town also contends that the jurisdiction of the Board in
the present phase of the proceedings is limited to that retained
in the original order, i.e.,' to entertain and decide upon a motion
to reinstate Maher  in the position which was terminated (and to
reinstate said position) in the event that the Town fails to bargain
in good faith about "all aspects of the atrolwoman's  position and
of Elizabeth Maher's  tenure therein andPor termination therefrom."
We agree with this contention. We also find, on balance, that the
Town has failed to bargain in good faith about these matters since
the original order and that an order reinstating Maher  until it
does so bargain will effectuate the policies of ths.Act.

In coming to this conclusion we have borne in mind that the
order was prompted by a course of.bangaining:on  the,..Town!s  part
that was, to say the least, disingenuous. The Town had bargained"
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with the Union about a new contract and specifically about Maher's
inclusion in the bargaining unit and about the terms of her employ-
ment without disclosing an already settled intention to terminate
her position the following summer. We thought this non-disclosure
bordered on fraud. We also found that the Town had unilaterally
withdrawn bargaining unit work from the unit;'that  it had agreed
to take Maher  into the unit as a "regular  full-time employee,, and
and for three years paid her as such, then had taken the inconsistent
position that she was only a supernumerary; that it had given as a
reason for her termination a non-existent budget crisis when the
real reason was that the police board thought she was overpaid.

On the other hand, we concluded that the termination of Maher's
position was not prompted by her union activity (which had not yet
occurred when the termination decision was made), We therefore
declined to order her reinstatement but issued instead the order
set out above.

Against this background it cannot be found that the Town vio-
lated the order by failing to offer Maher's  reinstatement: the Town
cannot be faulted for the substance of the offer and modified offer

that it made. This is not the whole story, however. Our order
specifically required the Town to bargain in good faith "upon all
aspects of the patrolwoman,s position and of Elizabeth Maher's
tenure therein and/or termination therefrom.,, (Parts I (b) and
II (a)). In view of the bad faith that we found to have pervaded
t h e Town's negotiations of the Maher  situation prior to the original
order, that order clearly meant that if the Town did not offer rein-
statement it should furnish honest and detailed reasons for its
refusal. Throughout the whole course of negotiations Maher  had made
it abundantly clear that she put a high priority on her reinstate-
ment in the police department. Good faith bargaining after the
finding of bad faith and after the order required the Town to afford
Maher  and the Union the opportunity to discuss and (if they could)
to counter these reasons. The order did not require acquiescence
in the demands, but a main purpose of collective bargaining is to
assure that each party's final stand shall be taken in the light of
full discussion based on full disclosure of unprivileged facts and
reasons. Each party still has it in his power to refuse  an offer;
the only thing he has to fear from full discussion is that he may
be convinced by his adversary's arguments or - perhaps - that his
own position may be made to look arbitrary or foolish, We think
it is within the purposes of collective bargaining to expose bar-
gainers to those risks.

Measured by this test we find the bargaining since the order
to be seriously deficient. In none of the sessions or letters has
the Town addressed itself to the issue of reinstatement or termina-
tion in any adequate way, TCJ be sure it has rejected the proposal
for reinstatement - which was its right - but beyond that it has
pretty much closed the door to discussion of the issue - which was
in disobedience of our order.

It is true that in the negotiations before the order the Town
gave two reasons for the termination: (1) that Maher  was overpaid,
and (2) that the budget would not accommodate her payment. Since
the decision to terminate was made before Maher  was in the bargaln-
ing unit the decision to terminate her position because it was over-
paid did not violate the Act. But if that was the real reason for
the 1976  decision it was never mentioned in the post-order negotia-
tions as one of continuing vitality. Surely if it was a reason for
,denying reinstatement after February 8, 1979, it presented the very
prototype of issue that was suitable. for collective bargaining;
good faith required that it be submitted to that process.

The other reason offered at the original,hea,rings  for Maher's
termination - budget inadequacy - was shown to lack foundation and
apparently was not mentioned in the post-order negotiations.



The only reason given by the Town in those negotiations for
denying reinstatement was. that the police commissioners and the
chief did not want Maher  in the department, There was no indi-
cation of the rensons  for this ,asserted  feeling - whether they
stemmed from personality conflicts, assessment of ability, the
belief that she was overpaid, or her vigorous (and perhaps abra-
sive)pursuit  of her civil and statutory rights. Some, at least,
of these matters might have been the subject of fruitful negotia-
tion. This was foreclosed by the Town's failure to disclose its
reasons and open up the avenues of bargaining.

It is true that the law does not put the duty to initiate
bargaining entirely on the employer. Citv of Norwich v. Norwich
Fire Fighters, 173 Conn. 310 (1977). But however that duty should
be apportioned between the parties in this case, Maher  and the
Union have fully discharged whatever duty they had to take the
initiative. A written request for negotiations was made within
a few days of our order. After some communications between the
parties Maher  presented the Town with a written, detailed speci-
fication of her proposals, giving full reinstatement first priority,
and a detailed statement of her proposed future duties, tenure and
the like. At that juncture, surely, the Board's order required
the Town to state its position with the kind of specificity of
reasons described above, Its failure to do so constituted a
failure to bargain in good faith under the facts of this case.

The Town claims that the post-order negotiations over Maher's
position reached impasse. If this had been the case it might have
ended the Town's duty to bargain, but there was no impasse here
within the meaning of this rule. Such impasse is reached only
where "the parties, despite the best of faith, are simply dead-

. locked." NDRB v. Tex-Tan, Inc., 318 F, 2d 472, 482
L
5th Cir. 1963).

Cf. West Hartford Ed Assn, v. DeCourcv  162 Corm. 5 6, 597 (1972).
Here we have specifically found that thi Town has failed to bargain
in good faith since the order.

As ,for  the remedy, we do not think a reinstatement order with
or without back pay is warranted by section 31-10
doubt whether it is warranted  by section 31-107(c 31 1

c (3) and we
4 .*  We are,

however, empowered (in addition to issuing a cease and desist
order) to require an employer to "take such further affirmative
action as will effectuate the policies of the cc;F1  Sec. 31-107(c).
The relevant policy of the Act here is to promote good faith bar-
gaining. When the subject of negotiation is a position or its
incumbency a substantial bargaining advantage accrues to the party
who is defending the status 0~0. Ever since the termination of
Maher's  position on July 31, 1977,  the Town has enjoyed this advan-
tage yet, as we find, it has failed to perform fully its duty to
bargain in good faith about the matter. We think that good faith
bargaining will be better promoted at this juncture by shifting to
Maher  the bargaining advantage inherent in incumbency. If bargain-
ing produces a solution to the dispute this should take care of all
its aspects. If good faith bargaining ends in impasse the Town
will then be free to renew the termination.

There remains the motion to have the Board disqualify itself
for bias. Cn an objective basis we find nothing in the transcript
that would call for such disqualification. The chairman received
no information on the merits of the case from outside the record.
When a postponement was requested, he did ask the Board Agent the
circumstances under which the case had been scheduled. Having
found that these included the Town's refusal to attend the usual
pre-trial conference, the chairman so informed the Town in a letter

* True we have found a prohibited practice in failing to bargain
in good faith about the possibility of reinstatement, but we
expressly declined to find,th&t  Maher  had,  a right to reinstatement
under the provisions of the Act.
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denying the postponement. No attempt was made to bring this
matter (of the postponement) on for a Board hearing, and the
matter proceeded as scheduled.

During the hearing Maher  called aa  a witness  one of four
Town employees present at the hearing4  The Town's attorney
remonstrated, saying that he had not had a chance to talk to his
llclienttl  and asking for adjournment of the hearing to another day
so that he could do so.
that Maher's  attorney had

The Board denied this request stating
a right to call as witness anyone present

before the tribunal and that the Town's attorney had no right to
interrupt the proceedings to talk to the witnessbefore her testi-
mony. In spite of this the Board did offer such an opportunity
during the hearing itself; this was rejected as inadequate. The
Town's attorney then directed the other employee witnesses to
leave the premises.* It was at this point that the chairman stated
that while the Board had no legal power to punish such conduct as
a contempt yet he viewed it as conduct tending to obstruct the
Board's processes and as failure to cooperate with the Board.

These remarks by the chairman form the basis of the Town's
motion that the members of the Board disqualify themselves'from

passing judgment in this case and in all other cases involving
Guilford. See also Town of Guilf
1930 (August 12, 1980),

ord, Case No. MPP-3875, Dec. No.

Court.
appeal now pending before the Superior

On an objective basis we do not think the record supports
the motion. The Town complains that the chairman imnronerlv
relied on information that was not in evidence befor~~tfie~&ibunal.
The reference is to facts concerning the scheduling of the case,
not to facts concerning the merits. Surely there is nothing
improper in the Board's seeking information about scheduling of
cases from the Board's Agent who is charged with performing that
function. Moreover the exact nature of that information and its
source were immediately divulged to the Town by the chairman's
letter of May 21, 1980, The Town did not respond to deny the
facts, to object to the way they were told to the chairman, or
to request a hearing to determine the truth of the alleged facts
if that was challenged.

None of the chairman's remarks was directed at any fact rele-
vant to the merits. They were, rather, addressed to the conduct

of counsel, primarily at the hearing itself and, incidentally to
the pre-trial conduct mentioned above,

The members of the Board did regard the procedural conduct
cf Bruce as obstructive and non-coonerative. We beliewd  that
this conduct stemmed from mistaken views of the relevant law,
from excess of zeal in defending  his client, and from a willing-
ness to take advantage of the well known lack of the contempt
power on the part of the Board. We felt some sense of indignity
because of this conduct and the chairman expressed this feeling
in the context of a clear exposition of the legal situation as

he understood it. This conduct on his part does not, we find,
indicate deep prejudice or bias against the Town on its merits.

l

There is. of course. also the subtler auestion of whether
any member of'the Board felt subjectively such prejudice  or bias
because of what occurred prior to and at the hearing, We have
discussed this question earnestly among ourselves and conclude
that none of us entertains a prejudice of this kind about the
merits. Self-analysis is always hard and often unreliable. We
understand that, but we have done the best we can and conscien-
tiously feel that we are qualified to,judge  this'case on the merits.

* At Bruce's direction, three of the Union's four witnesses did
in fact absent themselves from the hearing room and thus were
unavailable to testify. .'
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O R D E R

By virtue of and pursuant to the powers vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act and the jurisdiction expressly retained over this
case in the order issued on February 6, 1979, it is hereby

ORDERED that'

I. The Town of Guilford reinstate Elizabeth Maher  forthwith
to the position and functions held and performed by her prior to
the first of the year 1977 (except that her duties as secretary
to the chief of police and her physical office as such secretary
need not.be  restored) until such time as a different disposition
of Maher's  status is agreed to by the parties through negotiations
and/or until such time as good faith negotiations upon the matters
specified in our original order reach final impasse.

II. Post immediately in a conspicuous place where members
of the bargaining unit customarily assemble, and leave posted for
a period of sixty (60) consecutive days from the date of posting,
a copy of this Decision and Order in its entirety;

III. Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department Building, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order, of the steps taken by the
Town of Guilford to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

s/ Kenneth A, Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V, Low

,
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