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DECISION and ORDER

On September 15, 1978, Local 1303 of Council 94,  :,PsCME,
AFL-CIO (Union') filed with the Connecticut State Board of Labor
Relations (Board) a.complaint alleging that the Amity Board of
Education had engaged in and was engaging in prohibited practices
within the meaning of Section 7-670  of the Municipal Employee
Relations Act (Act) in that:

The Board of Education has unilaterally changed the
hours of work and conditions of employment of the

employees without negotiating with or the consent of
the Union.

A preliminary conference having failed to settle the issues,
the Union filed an amended, more specific complaint on March 5,
1979. There were four counts to the complaint, which was filed
on behalf of the matrons in the Amity high school.

1) All matrons are expected to work two (2) daysafter
graduation which extends the work year.

2) All matrons are expected to work one (1) week before the
scheduled opening of school which extends the work year.

3) All matrons may be required to work when school is not
in session.

4) Matrons are required to remain on school grounds during
their lunch period for which they do not receive compen-
sation.

A hearing was held at the Labor Department in Wethersfield
on May 14, 1979. Both parties were given.opportunity to adduce
evidence and examine witnesses. .Both parties filed written briefs.

On the basis of the entire record before it, the Board makes
the following findings of fact , conclusions of law, and order.



Findings of Fact

1. The Amity Board of Education, Regional High School District
No. ,5,  is an employer within the meaning.of  the Act.

.2. Local 1303 of Council f4,  AFSCME, AFL-CIO, is an employee
organization within the meaning of the Act and is the exclusive
representative of a custodial unit which includes part--time matrons.

3. The Board of Education and the Union are parties to a col-
lective bargaining.agreement which was in effect at all material
times.

4. Article II of the agreement reads:

RIGHTS OF THE BOARD OF EDUCATION

Unless expressly lmmited by a specific section of this
Agreement, the rights, powers and authority held by the
Board under any Town Charter's agreements regarding region-
alization, general or special act of .the  Legislature, Town
ordinance, regulation or other type of lawful provision,
over matters involving the Amity Regional School District,
including but not limited to full control over the policies,
practices, procedures and regulations with respect to
employees of the Board covered by this Agreement at all its
schools,
Board.

shall remain vested solely and exclusively in the

5. Article VII of the agreement provides in part as follows:

Working hours shall be determined by the building
principal subject to the approval of the Superintendent
of Scilsols  or his designee. A custod:.al  ennloyce  shall
not le?.ve  the school to which he or she is assigned during
working hours without the knowledge and permission of the
building principal.

6. On September 1, 1978, Cohn E. Foley, principal of Amity
Regional Senior High School, issued a memorandum to the high school
matrons re: "Change of Work Schedule," which read as follows:

After a review of the needs of Amity Regional High School
for the service of matrons, I have concluded that the fol-
lowing changes are necessary:

1. One hour shall be added to each work day resulting
in the newly defined work day (8:30 A.M. to 3:00 P.M.).

2. All Matrons shall be expected to work two days
immediately after graduation.

3. All Matrons shall be required to work one week before
the scheduled opening of school.

4. All Matrons may be required to work when school is
not in session.

7. On or about September 15, 1978,the  matrons were informed
orally by Mr. Foley and Mr. Lucas, the business administrator, that
they could not leave the school grounds during their half-hour lunch
period without the building principal's permission. (Tr. pp 13-14)

8. The matrons are notpaid  for their lunch period.

9. Neither Mr. Foley nor'the Board of Education made any
attempt to contact the Union prior to instituting the above changes.

10. Prior to September 1, 1978, the work day for matrons had
been from 8:30 A.M. to 2:00 P.M.
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11. Matrons had been called in to help out in emergency
situations prior to September 1, 1978,  but it was understood that
their coming in was on a voluntary basis. (T. p. 17)

12. In previous years, matrons had-been  called up and asked
if they wanted to come in the day before school opened. The
matrons understood that this also was on a voluntary basis.

13. In the summer of 1978, the matrons were called and asked
to work a week before the start of school. At least two matrons,
Mrs. Palermo and Mrs. McGirr, refused because they had already
made other plans.

14. When the matrons received word that they could not leave
the school grounds during their lunch period without ermission,
they asked permission and were denied. (Tr. pp. 22-2x)

1 5 . Prior to September 1978, the matrons had been in the
practice of leaving the school grounds during their lunch period
approximately five times a year.

16. It was the understanding of Mr. Foley and Mr. Lucas that
they did not have to consult with the Union concerning the imple-
mentation of changes in the work schedule because they had insti-
tuted certain changes in the past without prior consultation with
the Union.

17. There had never been a change,&  the matrons' work
'schedule with the exception of changing the starting time and
finishing time.

Conclusions of Law

. 1. Changes in el;lplOyeeS' working schedules have a significant
impact on working conditions and are mandatory subjects of bargain-
ing.

2. A unilateral change in a ma,jor  condition of empl.>yment
without consultation or negotiation with the Union is a violation
of the Act.

3 . An item may be a management prerogative, but its impact
on a major condition of employment makes it a bargainable subject.

4. A lunch period for which employees are not compensated
is not part of "working hours."

5. A unilateral change in a past employment practice violates
the Act even where there is no express contractual authority for
the past practice.

Discussion

The issue in this case is whether or not certain unilateral
changes of the working conditions of the Amity High School matrons
made by the Board of Education were a violation of the Act. This
Board agrees with the Union that there has been such a violation.

Where there is no substantial change in a.major condition of
employment, there is no violation of the Act. East Hartford Board
of Education, Decision No. 1664; Citv of Bristol, Decision No. 1756.
In this case, however, there was a substantial change in a major
condition of employment, i.e., the matrons' work schedule. A uni-
lateral change in a condition of employment,made during the term of
an existing contract, is a refusal to bargain and a practice pro-
hibited by the Act, Town of Newinpton, Decision No. 1116 (1973).
Furthermore, there is substantial authority for the proposition
that a working schedule is a major condition of employment and thus
a mandatory subject of bargaining. West Hartford Education Assn.
v. DeCourcv  162 Conn. 566, 579-80 (7972); Citv of Bridgeport,
Decision No: 1319-A (1975).
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The Board of Education attempts to justify its action by
arguing that the contract authorizes such changes by virtue of its
"management rights" clause. The Board of Education argues further
that the directive issued on September 1, 1978, did not constitute
a change, but was merely a reaffirmation of existing practices.

We turn first to the argument that the addition of one hour
each work day, two work days after graduation, and one work week
prior to the start of the school year was authorized by the man-
agement rights clause. It has been our rule to subject management
rights clauses to a very strict degree of scrutiny since they may
result in a substantial undermining of the.collective  bargaining
process. Basically we and our sister agencies and courts have
decided that such a clause will excuse the employer's duty to
bargain about changes in mandatory subjects only if it amounts
to a clear and unmistakable waiver of the union's rights. Such
a waiver will exist only if the clause makes specific reference
to .the  subject matter the employer wishes to change unilaterally.
Murphy Diesel Co. v. NLRB, 454 F. 2d 303 (7th Cir. 1971); City of
New Haven (Police) Dec. No. 1242 (19'75); City of Hartford Fire
De artment Dec.
+----'

Ni.  1425 (1976); Valley  Unified School District,
NPER 05-10116 (Oct. 1979). In the present case the management

rights clause is not sufficient to excuse the employer's duty to
bargain because it does not even mention the type of working con-
ditions unilaterally changed. Instead the clause is in all respects
the kind of vague and over-broad declaration that we have never
allowed to extinguish the employees' rights to bargain about
changes affecting their working conditions.

The Board of Education also cites Article VII of the agreement
in support of its claim that there is egress  contractual authority
for the implementation of the schedule changes. However, this
Board finds "working  hours I1 to.mean  the daily starting and stopping
t2.m of v:ror%, not tile number  of hours wor:<ed.

'Finally, the Board of Education claims that it was its past
practice to institute changes in work schedule, to require the
matrons to work when school was not in session and prior to the
start of the school year, and to allow no one to leave the building
during "working hours." However, the evidence presented at the
hearing :has convinced the Board that in fact the work schedule had
never been changed to include additional hours and that the matrons
came in when school was not in session on a voluntary basis. Fur-
thermore, the matrons had never left the building during "working
hours, I1 but had had a past practice of leaving the building during
their lunch period. As the matrons are not compensated for their
lunch period it does not fall under the category of "working hours."
Thus, although there is a past practice  issue in this case, the
actual past practice does not justify the Board of Education's
position.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that the Amity Board of Education shall

I. Cease and desist from requiring the Amity High School
matrons to:

.
(a) work an additional hour each day

(b) stay on schooi  grounds during their lunch period

(c) begin working one week before the scheduled
opening of school

(d) work when school is not in session

(e) work two days immediately after graduation
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II. Take the following affirmative steps which the Board finds
will effectuate the purposes of the Act:

(a) Bargain upon demand with the Union concerning
any changes in the conditions of.employment
mentioned above.

(b) Provide one,half-hour  back pay to each matron
for each day she was required to remain on
school grounds during lunch time, This award
to be computed on the basis of the period Sep-

tember 16, 1978 through the date of actual
compliance with this Decision and Order.

(0)  Pay interest at the rate of eight percent (8%)
per annum on the back pay here awarded for the
period September 16, 1978 to the date of com-
pliance with this Decision and Order.

(d) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date'of
posting in a conspicuous place where the employees
customarily assemble, a copy of this Decision  and
Order in its entirety.

(e) Notify the Connecticut State Board of Labor Rela-
tions at its office in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this
Decision and Order of the steps ta!ten  by the
Amity Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A.. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low

'TO:

Mr. Douglas J. Smith, Superintendent
Amity Board of Education
Newton Road
Woodbridge, Connecticut 0652

CERTIFIED (RRR)
15

Peter A. Janus, Esq.
Siegel, O'Connor & Kainen
60 Washington Street
Hartford, Connecticut 06106

Walter Condon, Staff Representative
Council #%4, AFSCMI:, AFL-CIO
742 Worthington Ridge pF*"'T"IED  (RRR)“WLI-CL-

Berlin, Connecticut 06037

Joel Ellis, Esq.
Zeman and.Ellis
18 North Main Street
West Hartford, Connecticut 06107
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