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DECISION and ORDER

On October 18, 1978, Local 760, International Association of
Fire Fighters, AFL-CIO, hereinafter the Union, filed with the
Connecticut State Board of Labor Relations, hereinafter the Board,
a complaint alleging that the City of Hartford had engaged and was
engaging in practices prohibited by the Municipal. Employee Relations
Act, hereinafter the Act, in that:

"a . The employer was ordered to reinstitute a tuition
reimbursement program in Case No. MPP-3156 :nd to
keep said program in existence until any decision
to terminate said program is negotiated with Local
760. The employer has terminated said program and
refused to bargain with the Union about said ter-
mination.

b. Local 760 filed a grievance alleging a violation of
the collective bargaining agreement in the Charter
of tho City of Hartford and the City has refused to
and.continues  to refuse to respond to said grievance."

After the reauisite preliminary steps had been taken, the matter
came before the Board for hearing on April 11, 19'7'9  at which time the
parties appeared and were represented by counsel. Full opportunity
was given to adduce evidence, examine and cross-examine witnesses and
make argument. The Union filed a written brief on June 15, 1979.

On the whole record before us we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. The Findings of Fact and Orders in Decisions 1425, 1425-A
and 1425-B are herein incorporated by reference.

2. There was a contract in effect between the parties which
ran from July 1, 1975 to June 30, 1978 (Exhibit 8).

3. Although not included in the contract, it had been the City's
continuing practice during the period of both the 1973-1975  and the
1975-1978  contracts to have a tuition reimbursement program under
which employees were reimbursed 80$ of the costs of taking school
courses (Exhibit 2).



4. The tuition program has been the subject of several pro-
hibited practice complaints filed with the Board the latest of which,
Decision 1425-B, ordered the City to employ a substantially similar
method for paying reimbursement in IWG-1977  as had been used in the
past.

5. Section 3.8 of the 1975-1978 contract had a section entitled
"Training" which provided in relevant part that "The City will pro-
vide funds to send one man each year to attend accredited college
courses for an academic year , provided that the man selected shall
enter into an agreement with the City to remain in the service of
the City..."

6. In or about January 1978 negotiations for a successor to
the 1975-1978 contract began. (Tr. 31, Exh. 7)

7. During the course of these negotiations the Union proposed
that the tuition program benefit be increased from 80% to 100% of
cost. (Tr. 31, Exh.  7)

8. The Union withdrew its request for an increase in the tui-
tion program benefit in exchange for a more advantageous college
incentive pay plan, but never withdrew or waived the continued
operation of the basic 80% tuition reimbursement program,
37, 38)

(Tr.  36,

9. As's result of the aforementioned negotiations a successor
contract was agreed upon and went into effect on July 1, 1978,
.directly after the expiration of its predecessor.

Section 3.4 of the 1978-1981 agreement states that
job iznefits or work practices existing prior to the date ok Leg
agreement that were established in written documents issued by duly
authorized City agencies or officials and which are not specifically
provided for or abridged in this Agreement shallcontinue in effect..."

11. On August 7, 1978, in the first month of the new contract
the Citv issued a memo which decreased the tuition program benefit
from 8056 of costs to a 50% to 80% range. The memo also capped the
benefit individual employees could receive at $150. (Tr. IO, Exh. 3)

12. Although the Union by letter requested bargaining on the
change in the program, initial discussions did not take place until
on or about September 7, 4978. (Tr. 16, 40)

On December 'I8  1978 the City increased the allowable per-
cent:& of the benefit io 6096.  (Exh.  4)

14. Since the filing of the complaint the City has accepted
.but refused to process employee applications for reimbursement
pending final Board determination.

15. On or about July 6, 1978 the Union through its President,
Rudolph Fiorillo, filed a grievance against the Fire Department
claiming a violation of Section 3;3 and other sections of the Con-
tract in that,

"Chief Edward F. Fennelly manages the Fire Department
with total inconsistency. He conducts disciplinary
hearings in an arbitrary manner by reprimanding employees
without sufficient evidence. This type of mismanagement
is responsible for the morale problems that exist and
his inconsistency,in  forming departmental policies is
responsible for many of the disciplinary problems that
occur." (Exh. II)

16. The City refused to 'meet and discuss the grievance after
its submission at step one. The City likewise refused to meet and
discuss after the August 8, 1978 submission to step two and after
step three on September 15, 1978, claiming there was no grievable
issue.
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Conclusions of Lab!

1, The tuition reimbursement program is a major condition of
employment and mandatory subject of bargaining.

2. Where a non-contractual past practice concerns a mandatory
subject of bargaining any substantial unilateral change will violate
the Act.

3. Failure to meet and consider the merits of a grievance
constitutes a violation of the Act.

Discussion

The tuition reimbursement program that provides the factual
basis for this case has had a long and controversial career. During
contract negotiations in June of 1975 the City unilaterally termi-
nated the program claiming authorization by a management rights
clause. Since the clause did not contain a clear and unmistakable
waiver of the duty to bargain over the tuition program we held in
Decision No. 1425 that the City was violating the Act and had to
end its unlawful termination and reinstate the program in its orig-
inal form. Five months later we clarified that order and emphasized
that the original plan with the 80% reimbursement formula had to be
retained by the City and negotiated to a mutually acceptable solu-
tion or impasse. Finally a year later, having been nresented with
a complaint that the City was not complying in 1975-5976,  we found
no violation but thought it prudent to again order the tuition pro-
gram retained unaltered for 1976-1977 pending the outcome of nego-
tiations.

However, it now appears that after two years of adherence to
the Board's orders and the requirements of the Act the City in a
shocking attempt to relitigate old ground has turned its back on
all we have said in the past three years and has reverted to the
type of action responsible for the original order. Although we
realize that decisions often raise new issues and bring to light
new ways of looking at the law, the City's current contentions
severely press the limits of legitimacy.
fully for the last time,

Thus we again, and hope-
address the subject of the tuition reim-

bursement nrogram and conclude, as before, that a reduction in the
benefits it provides constitutes a violation of the Act.

Although we see three prohibited practices in the City's most
recent actions its primary offense was the unilateral reduction of
the tuition reimbursement benefit from 8OS6  to only 50%.  Programs
of the type involved here are mandatory subjects of bargairing con-
cerning which an employer may take no substantive unilateral action
until final impasse is reached.
City of Milford, Dec. No.

Citv of Danbury, Dec. No. 1291;

1455.
1168; City ofmimantic, Dec. No. 1321,

Iiloreover,  the fact that the condition of emolovment  is not
stated in a contract does not reduce the protection afforded, or
allow changes not negotiated with the exclusive bargaining repre-
sentative. Town of Wethersfield (Police), Dec. No. 1418.

Here the City claims that an impasse in negotiations justified
their unilateral action. In Willimantic, supra, we defined impasse
as the point where no further bargaining will serve a useful purpose
and none is likely to occur. No such fundamental breakdown occurred
here. Only a few weeks prior to the action cotnplained of the parties
had successfully negotiated a successor agreement.

During negotiations for that new contract the percentage of
reimbursement provided by the tuition program tlas an express sub-
ject of bargaining. At one point the Union offered a proposal to
increase the benefit to 10076  but subsequently withdrew it. From
this, the City asserts an additional defense in that the withdrawal
of the increase'proposal somehow constituted both consent to remove
the original 8076 program from the table and waiver of the rights to
have bargaining over any substantial changes. In reality the Union
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merely traded the tuition increase proposal for an improved
College Incentive Plan (sec. 3.14) and thus in the absence of
clearer evidence we cannot find that the Union bargained away
its right to continued negotiations. Rather, the entire history
of the negotiations on this tradeoff is yet a further illustra-
tion that the acrimony and hardening of positions indicative of
impasse were not present. The City also seeks to justify its
action on the grounds of the new contract's management rights
clause. However, inasmuch as the new clause was the same as
that existing under the predecessor agreement which we found,
in Decision No, 1425, did not contain a sufficiently clear and
unmistakable waiver of the duty to bargain, there is no justifi-
cation for the current unilateral action.

We find a further prohibited practice in the City's actions
subsequent to the filing of the complaint in this case. It appears
that after the complaint was filed the City accepted applications
for tuition reimbursement but refused to actually process them
because of the pendency of Board action. The effect of this was
to compound the original violation, by acting as an independent
unilateral change and refusal to bargain. As we said in an anal-
ogous case, University of Connecticut, Dec. No. 1799, "The filing
of a prohibited practice complaint alleging a refusal to bargain
does not block negotiations on the subject-matter of the complaint,
and an employer is not privileged to terminate negotiations on that
subject...". The reduction in the benefit amount, as are all uni-
lateral actions, was a serious imposition on employees' rights and
the employer will not be allowed to use the pendency of an action
against it before this Board to further disadvantage them.

II.

The second count of the complaint alleges that the City
refused to discuss a grievance as prohibited by the Act, section
7470(a)(5). The grievance in question was undoubtedly vague and
under even the most liberal sort of notice pleading would probably
be dismissed in a court of law. The grievance process, however,
is not the judicial system and its purpose is to provide a means
whereby the inevitable disputes inherent to contract administra-
tion and daily labor relations may be worked out. In li ht of
this purpose we must find the duty imposed by 7470(a)(57  to be
absolute. Otherwise stated, even where an employer is presented
with a grievance that is vague it must at the very least consider
the allegations and afford some degree of discussion thereon with
the union.

0 R DER

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by the Municipal Employee
Relations Act, it is

ORDERED, that the City of Hartford

I . (a) Cease and desist from any changes in the Tuition
Reimbursement Program as ordered in previous Board decisions until
agreement with the Union or impasse is reached.

(b) Cease and desist from refusal to meet and discuss
grievances with the Union.

II. Take the following affirmative action which the Board
finds will effectuate'the policies of the Act:

(a) Maintain the Tuition Reimbursement Program under
the same terms and conditions as it existed for 1974-1975  and
continue such program unless and until modified bynegotiations
or until impasse is reached in such negotiations. The Tuition
Program shall include but not be limited to the following:
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(1) substantially the same amount of monies
funded for 197/r-75  is to be made avail-
able annually for tuition reimbursement
of bargaining unit employees;

(2) 8036  of an individual's tuition cost shall
be reimbursed upon successful completion
of the course; and

(3) reimbursement shall be in accordance with
the same priority system which obtained
for 1974-75.

(b) Reimburse any employee who having incurred expenses of
the type covered by the Tuition Program has not received reimburse-
ment due to the City's refusal to process application forms.

(c) Meet with the Union to discuss the grievance stated in
part b of the Union's complaint,

(d) Post immediately and leave posted'for a period of sixty
~(60)  consecutive days from the date of posting, in a conspicuous
place where the em,ployees  customarily assemble, a copy of this
Decision and Order in its entirety.

(e) Notify the Connecticut State Board of Labor Relations at
its office in the Labor Department, 200 Foll
Wethersfield, Connecticut, within thirty (30 '5

Brook Boulevard,
days of the receipt

of this Decision and Order of the steps taken by the City of Hartford
to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/ Patricia V. Low
Patricia V. Low
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