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DECISION and ORDER

On October 11, 1978, Watertown Police Union Local 541 and
Council j/15,  AFSCME, AFL-CIO (Union) filed with the Connecticut
State Board of Labor Relations (Board) a complaint alleging that
the Town of Watertown (Town) had engaged and was engaging in
ticcs prohibited by the Municipal Employee Relations Act (Act 7

rac-
i n

that

"1 . The T&m  of Watertown through its Chief of Police
ordered Officer Frank Mango to appear at his office.

2. When Officer Mango appeared at the Chiefs office he
was told that he was conducting an investigation and
that possible discipline action and criminal arrest
may come about as the result of such investigation.

3. Officer Mango insisted that he wanted legal repre-
sentation and/or Union representation and was denied
same by the Chief of Police and did in fact continue
to question Officer Mango after denying the request
by Officer Mango.

4. Such action by the Town through its Chief is in vio-
lation of Section 7-468.and  of Section 7-470 (a) sub-
paragraph 1, 2, and 3 of the M.E.R.A."

The remedy sought was a cease and desist order, an order making the
employee whole, costs, attorneys' fees, and such other relief as the
Board might deem appropriate.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on March 1 and April 24,
1979,  at which the parties appeared, were represented by counsel,
and were fully heard. Both parties filed written briefs.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.
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Findings of Fact

1. The Town of Watertown is a municipal employer within the
meaning of the Act.

2. Watertown Police Union Local 541 is a labor organization
within the meaning of the Act and has at all material times been
the exclusive statutory bargaining representative of a unit of the
Town's employees in its police department.

3. At all material times the parties had in effect a collec-
tive bargaining agreement which provided, inter alia, a grievance
procedure culminating in binding arbitration. -

4. Before 1965 the Town had in effect a set of rules and
regulations governing its police department. These were superseded
in 1965 by a set of new rules. During the negotiations for the
current contract the parties agreed to set aside the new (1965) rules
and reintroduce the original rules.

5. Two of the original rules, effective at the time of this
dispute, provided:

"30.20  Reoortinp  Violations of Laws, Ordinances, Rules
or Orders. If you know of other members or
employees violating laws, ordinances, rules of
the Department, or disobeying orders, you shall
report same in writing to the Chief of Police
via official channels. If you believe the in-
formation is of such gravity that it must be
brought to immediate personal attention of the
Chief of Police, you may bypass official channels.

x x x
38.8 Departmental Investigations - Testifying. You

are required to answer questions by or render
material and relevant statements to a competent
authority in a departmental personnel investi-
gation when so directed."

6. On August 4, 1978, Joseph A. Ciriello was chief of police
in Watertown and Francis D. Mango was a police officer.

7. On that day at about IO:00  a.m., when Mango was on duty he
was summoned to appear at the chief's office.

8. Edwin D. Williams, a lieutenant of police and shift commander
at that time, was also summoned to the meeting by Ciriello.

9. Both Williams and Mango were members of the Union. At that
time Mango was vice-president of the local Union: Williams was not
an officer of the Union and did not attend the meeting as a repre-
sentative of the Union.

10. Mango had reason to believe and did believe that the meeting
or interview was part of a disciplinary investigation that might lead
to punitive departmental action or even arrest on criminal charges.

11. At the beginning of the interview Mango requested the
presence of a lawyer and of a union representative.

12. Chief Ciriello then read to Mango the rule set forth in
paragraph 5, supra, and told him that he had to answer questions,
and if he didn't, he would be in violation of the rules and regula-
tions.

13. Ciriello then asked Mango why he (Mango) had not come to
him (Ciriello) with some information and also about the procedures
in a case in which Mango had testified about another officer (Tr. 1'7).
These questions dealt with the merits of the possible charges against
Mango.

-2-



Mango answered these questions. To the first one he
repli$*  "1 told him that I did not trust him because I felt he
would

7
G to the Deputy Chie'f which I felt had a vendetta against

me." Tr. 17).

15. On August 7, 1978, Ciriello wrote Mango the following
letter:

"As  a result of my investigation into the Cipullo
complaint, in my opinion, you are guilty of violating
sections 30.20, 30.4, 30.12, 30.15 and 38.8 of the Rules
and Regulations of the Watertown Police Department.

As a result of your actions I impose disciplinary
action of suspension for ten (10) working days without
pay commencing August 8, 1978 at 0700 hours and terminat-
ing August 19,  1978 at 1500 hours.

This matter shall be presented to the Board of Police
ZEmiyion  with my recommendation for further disciplinary

.
This suspension notice will become a permanent record

in your personnel file."

16. On August 14,  1978, Mango filed the following grievance
with the police department:

'.
.

"On August 4, 1978, at approximately IO:00  A.M., Officer
Frank Mango was involved in a investigatory interview con-
ducted  by the Chief of Police, Joseph A. Ciriello, in his
office. At that time Officer Frank Mango requested that
union representatives be present because he reasonably
believed said interview would result in disciplinary
action. This request was denied by the Chief.

This action by the Chief, Joseph A. Ciriello, is a
violation of the M.E.R.A. Local 8541  also charges dis-
crimination, Article XIV, Sec. 2.
Action requested.... Reinstatement, with full back pay."

17. This grievance was denied and on August 29, 1978, the
Union wrote to the Board of Mediation and Arbitration requesting the
institution of arbitration proceedings.

ia. The facts set out in paragraphs 16 and 17, supra, first
came to the Board's attention at the hearing on the merits on March
1, 1978, after the Union had introduced substantial evidence in
support of its complaint.

19. In its brief the Town asks the Board (inter alia) to defer
to the arbitration process.

20. There has been no hearing before the arbitration panel.

Conclusions of Law

1. Where no request for deferral to'arbitration is made before
hearing on the merits is begun before this Board, where the issue
has not been heard or decided in arbitration, and where the issue
concerns the violation of an act administered by this Board and does
not turn on interpretation or application of contract, this Board
should not defer to arbitration but should decide the case on the
merits.

2. Where  an employer asks and requires answers to questions
concerning possible charges against an employee at an interview to
investigate those charges, after denying the employee's request for
Union representation at that interview, this constitutes a practice
prohibited by the Act.
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3. Where discipline is imposed by the employer after such a
prohibited practice the policies of the Act are best served by
rescinding the discipline and making the employee whole.

Discussion

I.

In its brief the Town asks the Board to defer to the arbitration
process. This request has some merit but it must fail under the
facts disclosed by the record.

Mango and the Union apparently had a choice of remedies. When
Mango's alleged demand for union representation was denied on August
4th the matter was apparently an appropriate subject of grievance
under the contract; it was also a breach of the Act without regard
to contract. NLRB v. Weingarten, Inc., 420 U.S. 251, 88 LRRM 1689
(1975); Trumbull Bd. of Ed., Dec. No. 1635 (1978). Both boards, then,
had jurisdiction. The complainants chose to pursue the grievance-
arbitration remedy in August. While the matter was pending before
the Board of Mediation and Arbitration the present prohibited prac-
tice complaint was filed with this Board on October 11, 1978. On
the first day of hearing before this Board the Town filed an answer
containing admissions, denials, anddenials of information and belief.
No new matter was set up and no statement about the pendency of the
arbitration matter appeared until the Town started to put on its case
in chief.*

If the grievance had been heard by arbitrators and decided on
the merits before the matter was heard by this Board we should have
deferred to the decision made by the arbitrators upon the merits.
That was the holding in U.S. Postal Service, 241 NLRB No. 192, 101
LRRM 1074 (1979)1 cited by the Town under facts otherwise similar to
the case at bar. Where we have jurisdiction concurrent with that of
our sister Board we believe that we should defer to judgments and
findings of that Board from considerations of mutual respect and
comity (whether or not we are bound to do so by the doctrines of
res judicata).

The present case is different from U.S. Postal Service, however.
Here the arbitration proceeding was instituted first but had not been
heard or decided when the present case came before this Board for
hearing on the merits. Perhaps if the pendency of the arbitration
had been called to our attention by motion before we began the hear-
ing on the merits we should have refrained from proceeding further
out of deference to the earlier resort to our sister Board. The
matter was not presented to us in that way and we do not decide that
question. We are now faced with this practical situation. The issue
has been fully litigated on the merits before us. If we defer to
arbitration now we will put the parties and the State to additional
delay and expense. The issue before us is one over which we have
primary jurisdiction; it does not depend on contract interpretation
or application; the violation (if any) is of the Act itself as con-
strued by this Board (which adopted here the authoritative construc-
tion by NLRB and the United States Supreme Court of similar federal
legislation). We find therefore that we should in this case decide
the issue on the merits in spite of the earlier resort by the Union
to grievance and arbitration. Again, however, we caution that the
result might be otherwise where a request to defer to earlier arbi-
tration proceedings is clearly made before the beginning of a hearing
on the merits, or where the decision would turn on interpretation or
application of contract.

* The Town's first witness was called out of order to accommodate
the Union and the Board because of the absence at the first hearing
of one of the Union's witnesses. At this time, however, the Union
had already put in part of its case on the merits.
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J.J..

O n the merits we find that the Town, through its chief of
police, did violate the Act by refusing in effect to allow Mango
to have union representation at an interview that was part of a
discipl inary proceeding.

I n its able brief the Town urges that the duty to allow union
representation at the interview never arose because (1) there was
no clear demand for such representation but only for the presence
of a lawyer, and (2) the interview was terminated after the request,
whatever it was, and no significant questions were asked so that
"For all practical purposes the interview ended without any inter-
ference with Officer Mango's rights under the MERA."
P+ 8).

(Town brief,
We agree with the legal propositions underlying these con-

tentions. The right to representation is conditioned upon a clear
demand for it, and if the demand is made "/t/he  employer may refuse
to permit the representation by either terminating the interview or
fpag;;n~,;;8~;ely voluntary. " Trumbull Board of Education, Dec. No.

We cannot accept the Town's contentions, however,
because we find that the facts do not support them. Our findings
on these points turn on the resolution of questions of credibility.

As for the demand, Mango himself testified that he told Ciriello
that he "wanted a lawyer, and a Union representative." If this
testimony is accepted it would satisfy the first Weingarten require-
ment. The Town does not argue otherwise but contends, rather, that
Mango's testimony should be rejected as untrue. In support of its
contention the Town points to several items of evidence which, it
claims, cast doubt on Mango's version. Ciriello himself was ill
and unable  to attend the hearing but two reports written by him were
received in evidence. Each of these recited Mango's request for the
presence of a lawyer but said nothing of a further request for union
representation. ,One of these reports was countersigned by Williams,
the police lieutenant who was present at the interview. The Town
also showed, over objection, that on two prior occasions Mango asked
for a lawyer and not for a union representative. On the other hand,
Williams' testimony tended to corroborate Mango's statement that he
asked for union representation though perhaps not with unequivocal
clarity. Moreover, Mango's testimony seemed straightforward and
without internal inconsistency though it was contradicted in one
particular by the testimony of Williams in a way that may well
reflect the differences in observation and memory that often charac-
terize the testimony of honest witnesses, Moreover, there was no
testimony that directly contradicted Mango's. Even Ciriello's
reports fail to state that no request was made for union representa-
tion. They warrant an inference to that effect but only on the
assumption that Ciriello would have mentioned such a request if
it had been made and this assumption is by no means beyond question.
People do not put everything in a report; they select what they think
is important. Ciriello was a police officer probably steeped in
police lore and the department rules but blissfully ignorant of
Weingarten  and its requirements. It is not at all unlikely that
the request for a lawyer fitted well within his experience and
impressed him while the request for a union representative did not.

Even if Ciriello's  reports are given full evidcntiary weight
and are taken to imply a denial that Mango asked for a union repre-
sentative, they are not conclusive; they simply contradict Mango's
testimony and produce a conflict in the evidence. On the whole
record we conclude that such a request was probably made.

We find that the second requirement of Weingarten was also
fulfilled. The Town urges that the interview was terminated  when
Mango's request was made and denied, but Mango's testimony was that
questions were asked after that which went to the heart of the pro-
spective charges against him. Williams corroborated this. He said
"There were still questions passed back and forth, I think it was
roughly that Officer Mango stated he did not come to the Chief or
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the deputy because he did not think he would get a fair handling
because of the deputy or himself.... Basically it was to find out
why‘Frank  went to an attorney, a private attorney, and gave a state-
ment rather than come to our department and have our department
investigate it." (Tr. 48, 49).

The significance of this appears when it is noted that the
gist of the charge for which Mango was suspended was failure to
report to the chief information which reflected on other members
of the department - the very failure about which he was questioned
at the interview.

The Town also urges that Mango was suspended because of evi-
dence already in the chief's possession before the interview so
that any irregularity in the interview procedure played no actual
part in the discipline. It is doubtful whether this can ever be
known with certainty but we find it immaterial. Where an employer
denies a request for representation at a disciplinary interview
and thereafter questions the employee about conduct that is the
subject of the discipline we find that the policies of the Act
would usually require that the discipline later imposed be rescinded.
Only thus, we believe, can the requirements of Weingarten  be effec-
tively policed. Only thus can there be any assurance that discipline
is not at least in part the "fruit  of the poisonous tree." There
may be situations where the offense is so serious a threat to the
public welfare and where proof of it aliunde is so overwhelmingly
clear that the consideration mentioned-is outweighed. This
is not such a case.

O R D E R

By virtue of and pursuant to the power vested in the Connecti-
cut State Board of Labor Relations by the Municipal Employee Relations
Act, it is ,

ORDERED that the Town of Watertown

I. Cease and desist from imposin
Officer Mango for the alleged offense(s Fi

disciplinary sanctions upon
that were the subject of

the interview of August 4, 1978,  with Chief Ciriello and from
insisting in the future from continuing disciplinary interviews of
an employee after such employee's clear and timely request for union
representation has been denied.

II. Take the following affirmative action which the Board finds
will effectuate the policies of the Act:

(a) Make Officer Mango whole for the ten day suspension
imposed upon him.

(b) Post immediately in a conspicuous spot where members
of the bargaining unit customarily assemble, and leave posted
for a period of sixty (GO)  consecutive days from the date of
posting, a copy of this Decision and Order in its entirety;

(c) Notify the Connecticut State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boule-
vard, Wethersfield, Connecticut, within thirty (30)  days of
the receipt of this Decision and Order, of the steps taken by
the Town of Watertown to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

s/  Kenneth A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low


