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DECISION and ORDER

On December 28, 1977,  Michael Bobko filed with the Connecticut
State Board of Labor Relations (Board) a complaint alleging that
Local 136, International Federation of Professional & Technical
Engineers, AFL-CIO-CLC (Union) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (Act).
This complaint was twice amended. As amended it charged in sub-
stance that Bobko was a member of the bargaining unit for which the
Union was the exclusive statutory bargaining representative (but
not a member of the Union) and that the IJnion  failed in its duty
to represent Bobko fairly and without discrimination in that it
entered into a collective bargaining agreement with the Town which
denied to Bobko certain  benefits accorded to other covered employees,
such as overtime pay, call-back benefits, and a 5% raise in salary,
and which failed to secure to Bobko certain benefits that he was
already enjoying, such as a $240 annual stipend, compensatory time
off for attending evening meetings, and an allowance for safety
shoes and safety glasses. This is Case No. MUPP-4367.

On August 11, 1978, the Union filed with the Board a complaint
alleging that the Town violated the Act by granting to Bobko uni-
laterally certain benefits during the course of negotiations with
the Union. This is Case No. MPP-4700.

These cases were consolidated for hearing and after the
requisite preliminary steps had been duly taken they vere  brought
before  the Board for hearing on September 6, November 6, and Novem-
ber 20, 1978. All parties appeared a.t  the hearin@  and were fully
heard. All parties filed written briefs.



On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Town of Stratford is a municipal employer within the
meaning of the Act.

2. Local Union 136, International Federation of Professional
and Technical Engineers, AFL-CIO-CLC, is a labor organization with-
in the meaning of the Act and has at all material times been the
exclusive statutory bargaining representative of a unit of Town
employees described in a certification issued by the Board on Octo-
ber 27,  1969 (Case No. ME-1833) and modified on October 30, 1970
(Case No. ME-1982).

3. This unit originally included the position of planning
technician covered by collective bargaining agreements in effect
between the parties.

4. Complainant, Michael Bobko, has been an employee of the
Town since 1959, originally in the engineering department. In 1966
Bobko became planning technician and continued to be so employed
until 1976. In 1969 he joined the Union as a charter member and
soon became an officer and served on its bargaining team.

5. Shortly before April 1976 the Town council created a new
position in the planning and zoning office entitled assistant
planning administrator. This job was given all the functions of
planning technician and, in addition, further functions including
the duties of the zoning enforcement officer.

6. The new position carried a salary substantially higher
than that of planning technician.

Bobko applied for and was appointed to the new position
in Ap$.l  1976.

8. The Town regarded the new position as supervisory and
managerial and therefore not in the bargaining unit represented
by the Union. For this reason Bobko withdrew from Union membership.

9. The Union disagreed with the Town's position and petitioned
this Board for a determination whether the position was in the unit
(Case No. 3591).

10. On February 1, 1977, the Board issued an order determining
that "the position of Assistant Planning Administrator...is...eligible
to be included in the bargaining unit."

11. On February 22, 1977, the parties began bargaining for a
contract to succeed the then current one which would expire on June
30, 1977.

12. The Union's initial written proposals, submitted to the
Town on April 12, 1977, contained the following:

(a) a proposal that the assistant planning adminis-
trator be included in the bargaining unit.

(b) proposals that this position receive all economic
benefits provided in the new contract.

13. Under the then current contract Bobko received an annual
stipend of $240.00 for work done on behalf of the zoning board of
appeals. This was not provided for in the contract but was the
subject of a separate letter of understanding.

14. Under the then current contract Bobko received an allowance
for safety shoes and safety glasses.
allowance to the planning technician.

The contract provided such an
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16. The TO\!11  did not pay t11e::c  I.lenefit s u11dcr  t11e  nuw  collt.rae~l..
J3obko  did not brinE  those facts to ,t.hc ‘Union 8 attention nor file a
gricvancc. who  tlnj.on  was unaware of the Town’s PaiLure  in these
socpects urlt:tl  a f t e r  I3obko  ‘s compl.aint  was  filed.

17. Bobko hi.mself  complained to the Town about its  fal.l.ure
to pay  the  stipend  and the allowance and the Town rectified the
s i t u a t i o n .

IR. Toward the  end of bargaining, in JuLy  1977, the Town pro-
posed  t o  CIIY-~I  i t s  i n s i s t e n c e  o n  excludi.ng  l3oblro  f r o m  t h e  bargei.ning
\mf L  in  retur~i  f o r  ,I:lie IM.nn’s
t il:lC $XJf  [Id (2)  hi:;

a g r e e m e n t  t o  forc~o  fois him (‘I ) over-
i.l.~clusion  i n  ,l;llo 5% raise  to  be given  b2rgairlir.g

unit niurh  ws .

20. The Union negotiators argued against  these condi:lions  but
WCT’C  convinced of their fairness and \)ltiinatcly  yicldcd.

21. The contract  as finally drawn up contained the f’ollo~!ing
p r o v i s i o n :

Upon the signing of this Agreement, each stap  of
al.1 pay grades of the Wage and Salary  Plan. in
effect  2,s  of June 30, 19'17, sl~ill  bc incrcx~:;ed
by  556 as of July ‘I , 1977. (Salary  Plan  at@chec!)

22. The position of assistant planning administrator  did not
appear  o n  the  wal:e and s a l a r y  p l a n  a t t a c h e d  t o  the  p r i o r  c o n t r a c t
and in c.ff cct  on Jllnc  30, 19'7'7. That position  appeared  on the  wngr:
alid snl:1ry  p l a n xttachcd  t o  t h e  nex  contrac’l;  and  cnrricd  a  s~31ni-y

amount which did n0.I;  ixcludc  <a  586 increase over  the .former  :;a:ary.

24 . .As of AU&TIS~  7, 19'7'7, the Town paid 1301.~1:0  an amount Ai.ch
reprcscntcd  5$ of his former sal.ary  rotsoactively  to April. 1 , 1977,
?rlrl  sjncc  that date  he,s  pa id  h im  a salary  thnt  1.ncZude:; the  5:: rai::r~.

2 ..!I. The Town made this payment in the good faiLh  belief tlhat
tlie Contrnct  r e q u i r e s  i t . The Town did not nego-l;.iatc  this ndditionnl
payment with the  Union.

26. There was evidence tending to show personal animosity
Lxixeen  Dorothy JIrown  and Bobko. Brown denied this animosity and
ctated  that  ‘the  Tlni.017 3 agreement to the contractual treatn~ent  of
13obko  wxi j n no any  inf.Luenccd  by any fecllng  of animosity toward
him but  crn1.y  by the  fol‘ce  of ,the Town’:: ar~;unrent:;  a n d  t h e  [:.ivc nntl
tolcc of nc~0ti.a-L;  ion. We nccep,t  Brovm’s  :iZ;ate~~cntc  as trwe.

Conclusions of I.aK

1. Although Boblco was treated differently from other employees
i n  t h e  contractua3.  p r o v i s i o n s for overtime and call-back pay there
W:IP a  rati.onal  b;lsis  f o r  the  d i s t i n c t i o n  a n d  n o  fail.ure  o f  t h e  d u t y
01 rcprcscntatioll  on the Union’s part.
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2. The Union did not fail in the performance of that duty
with respect to the Town's temporary failure (later cured) to pay
Bobko the $240 stipend or an allowance for safety shoes and safety
glasses.

3. Unless the contract provided for the payment of a 596
increase in salary to Bobko, the payment of such increase without
negotiating it with the Union constituted a failure to bargain in
good faith ard a practice prohibited by the Act.

4. Under these circumstances the Board has jurisdiction to
construe the contract.

5. The contract does not provide such an increase for Bobko,
and payment of it by the Town without negotiation constituted a
practice prohibited by the Act.

6, The policies of the Act will best be served by an order
to the Town to cease and desist from paying Bobko said increase in
the future unless and until the same is negotiated with the Union
or impasse is reached in such negotiations.

7. The policies of the Act would not be served by an order
that Bobko repay the Town the amount of such increase already
received by him,

Discussion

Bobko's  Complaint

Bobko complains that the Union entered into a contract which
singled him out for unfavorable treatment in several respects. This
fact, taken together with evidence of animosity toward Bobko on the
part of the Union president is urged as showing a breach of the
Union's duty of fair representation. We do not, however, find
such a breach proven by a preponderance of the evidence.

Complainant's able brief correctly states the Union's duty of
It quotes from the opinion of NLRB in Miranda

i%: ~:~~e%?%?8,,  184-187, 51 LRRM 1584, 1586-1587  (1962).

"When the . ..union  accepted certification as the
",a;f;iTing  representative for the group, it accepted

s It became bound to represent equally and in
good faith the interests of the whole group.., This
does not mean . ..that a statutory bargaining represent-
ative is barred from making contracts which ma have
unfavorable effects on some of the fimployees 7. . .
represented... What it does mean is that differences
in treatment must relate to 'relevant' differences...
(185) /L/abor  organizations, when acting in a statu-
tory representative capacity, Bust  refraiG7  from
taking action against any employee upon considerations
or classifications which are irrelevant, invidious or
unfair."

In the present case we find as a fact that in agreeing to the pro-
visions unfavorable to Bobko the Union was not motivated by any
animus or improper consideration. We resolve whatever confiicts
lurk in the testimony in favor of Dorothy Brown's statements on
this score.

The Union initially asked that Bobko be given the same treat-
ment as everyone else. The Town wanted him excluded from the unit
altogether but finally agreed to his inclusion on condition that he
be denied overtime and the 5% raise. Their reasons for these con-
ditions were rational ones. Bobko had been given a very large raise
when he took the new position and on top of that a 2% raise given

-4-



to other supervisors. While the contract singled him out for
unfavorable treatment in a few respects, he has been singled out
for particularly favorable treatment in the recent past. The
unfavorable differences were not arbitrary or senseless. They
were based on real differences between Bobko's situation and
that of other bargaining unit members. From the differences
in treatment alone we do not infer improper discrimination in
fact. And since we find that animosity played no part in the
Union's yielding to reasonable demands by the Town in exchange
for a concession by the Town, we dismiss Bobko's complaint.

II.

The Union's Complaint

It is elementary labor law that an employer's unilateral
change of the salary or wages of bargaining unit members during
negotiations constitutes a refusal to bargain in good faith and
a violation of collective bargaining statutes. This is so whether
the change is the granting of an increase or the imposition of a
decrease; in fact the leading case involved increases. NLRB v. Katz,
396 US 736, 743; West Htfd. Ed. Ass'n  v. DeCours162  Co&. 566 (19'72).
Such an act by an employer tends to undercut the union's authority
with its members and lead them to look to the employer's munificence
rather than to their bargaining representative's efforts for improve-
ments in their wages and conditions of employment. It is therefore
inimical to the policy of the Act to foster collective bargaining.

In view of this it is clear that the'Town's  act in giving Bobko
his raise unilaterally was a violation of the Act unless that raise
was provided in the contract. If the collective baing  agree-
ment between the parties called for the raise then the granting of
it did not, of course, violate the Act. In this context we have
the duty and power to interpret the contract since that is a neces-
sary step in determining whether a violation of the Act occurred,*

The Town and Bobko claim that the contract required the raise.
They point to the sweeping language of section l7:O2 and urge that
it is inconsistent with the wage and salary schedule's failure to
include the 5% increase in the salary specified for Bobko. They
then urge that the inconsistency be resolved b
trine contra proferentem: "Let fihe

applying the doc-
contract s therefore be inter-

preted-nst  the drxer,"  viz. the Union.

The trouble with this argument is that there is no inconsis-
tency in the contract itself. Section 17:02 does not state that
"each step of all

2
ay grades in effect as of June sb;  1977 shall

be increased by 5, as of July 1, 1977.1t That is the way the section
is quoted on page 8 of Bobko's brief but this rendition of the
language omits six very important words. The contract reads "each
step of all pay grades-of the Wage and Salary Plan in effect as of
June 30, 1977 shall be increased by 5%..." The omitted words change
entirely the meaning of the quotation since Bobko's salary was not-
included in the wage and salary plan in effect on June 30, 1977,
that is under the prior contract. *he contracts make clear that
the words "wage and salary plan" are used consistently to denote
the schedule attached to each contract which contains the amounts
t; be paid to members of the bargaining unit. See Exhibits 5 and

Since Bobko was not, on June 30, 1977, in the bargaining unit
and since his salary was not included in the wage and salary plan
incorporated in the contract in effect on that day, it follows that
section l7:OZ of the next contract did not provide a 5% increase for
him. This makes the language of the section entirely consistent
with the wage and salary plan annexed to the contract that took
effect as of July 1, 1977, and also quite consistent with the testi-
mony of the two principal negotiators who testified (Brown and Wind-L).

* This would be an appropriate case in which to defer to arbitration
if the contract included a provision for binding arbitration. Since
it does not so provide deferral is out of the question.
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We are satisfied that the Town honestly believed that this
contract provided the raise for Bobko and that it paid him the
raise in accord with that belief. Whether this belief was reason-
able as well as bona fide we need not decide. The Town's conduct
was a per se violation of the Act. NLRB  v. Katz, supra.

We conclude that we must issue an order that the Town cease
and desist from paying Bobko any salary in addition to that called
for in the wage and salary plan annexed to Exhibit 5 unless and
until a different salary is negotiated with the Union or until
final impasse in such negotiations. We do not, however, think that
the policies of the Act will be furthered by ordering Bobko to re-
pay any of the sums he has already received when this order is
issued.

Perhaps a word of caution should be added. ,We believe that
our decision vindicates the important principle that a statutory
representative is the exclusive bargaining representative for ail
members of the unit. If, in future bargaining over whether Bobko
may keep his raise for the duration of %he present contract, the
Union should insist on terms unfavorable to Boblto it will run the
risk that such insistence might afford the evidence of improper
motive that was lacking in the present case. Now the Union has
won its point on principle; Bobko is getting no more than the Union
originally asked for in negotiations; the Union agreed to less for
him because of the Town's objections and those objections have bee?;
removed. In this context, opposition to letting Bobko keep his
raise would at least suggest animus against him in the absence of
some other explanation of the opposition.'

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations
Act, it is

ORDERED, that

I. Bobko's  complaint in Case No. MUPP-4367 be, and the same
hereby is, dismissed.

II. The Town of Stratford cease and desist from

(a) paying to Bobko any salary in addition to that called
for in the wage and salary plan annexed to Exhibit 5, from the
time of this order until such time as the matter is negotiated
with the Union or until final impasse in such negotiations
PROVIDED that the Union promptly enters into and pursues such
negotiations in good faith;

(b) negotiating individually with Bobko concerning his
salary, hours, or the conditions of his employment;

(c)  Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees involved customarily
assemble, a copy of this Decision and Order in its entirety;

(d) Notify the Connecticut State Board of Labor Rela-
tions at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30)  days
of the receipt of this Decision and Order of the steps taken
by the Town of Stratford to comply therewith.
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*

I

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY
s/ Fleming James, Jr.
Flemin~~Jr.,  Chairman

s/ Kenneth A. Stroble
Kennxh  A. Stroble

s/ Patricia V. Low
Patricia V. Lo;;l- -

TO:

Mr. Michael Bobko
c/o J. Roger Shull, Esq.
P. 0. Box 401
Stratford, Connecticut 06497

CERTIFIED (RRR)

Roger Shull,
P. 0. Box 401

Esq.

Stratford, Connecticut 06497

Frederic R. Martin, Int'l  Representative
Local 136, IFPaTE, AFL-CIO
P. 0. Box 366 CERTIFIED (RRR)
Southbury, Connecticut 06488

Dorothy I. Brown, President
Local 136, IFPaTE, AFL-CIO
148 Burbank Avenue
Stratford, Connecticut 06497

Michael Brown, Town Manager
Town of Stratford
Town Hall, 2725 Main Street
Stratford, Connecticut 06497

CERTIFIrn  (ml?)

Mr. John Byrne, Personnel Director
Town of Stratford
Town Hall, 2725 Main Street
Stratford, Connecticut 064%'

Richard Gilardi, Esq.
855 Main Street
Bridgeport, Connecticut 06604
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