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DECISION
a n d

DISMISSAL OF COMPLAINT

On May 3, 1978, Southington Education Association (SEA) filed
with the Connecticut State Board of Labor Relations (Board) a com-
plaint alleging that the Southington Board of Education (Respondent)
had engaged and was engaging in practices prohibited by the Act
Concerning School Board-Teacher Negotiations (Act), in that:

"1 . Complainant Southington Education Association is the
exclusive bargaining representative of all certified pro-
fessional employees of respondent Southington Board of
Education.
2. Respondent Southington Education Association is now
employing a number of individuals inthe  capacity of
assistant teacher. . *

3. The aforementioned assistant teachers are performing
the same work as teachers employed by respondent or work
substantially similar to that performed by such teachers,
4. The aforementioned assistant teachers-occupy positions
requiring the holding of a state certificate or for which
respondent itrjelf  requires the holding of such a certificate.
5. The aforementioned assistant teachers are not being
paid, as required by the collective bargaining agreement,
but are being paid according to a rate unilaterally esta-
blished by respondent.
6, If the aforementioned assistant teachers are perform-
ing the same work as teachers employed by respondent, then
the failure to pay them in accord with the negotiated salary
schedule constitutes a repudiation of the collective bar-
gaining agreement in violation of respondent's duty to
bargain in good faith as required by C.G.S. Section IO-153e(d).
7. If the aforementioned assistant teachers are not per-
forming the same work as teachers employed by respondent;
respondent's failure to bargain over the terms and condi-
tions of enlplcyment  of said individuals is violative of its
duty under C.G.S. Section IO-153e(d).
WHEREFORE, c;oll<ylainant  seeks a comprehensive statutory remedy."



After the reouisite preliminary steps had been duly taken the
matter came before the Board for a hearing on October 3, 1978,  at
which the parties appeared,
fully heard.

were represented by counsel, and were
Both narties  filed written hriefs which were received

on December 26, 1978.

On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Southington Board of Education is an employer subject
to the Act.

2. Southington Education Association is an organization for
professional and economic improvement of teachers and has at all
material times been the exclusive statutory bargaining repre-
sentative of a unit of Respondent's egloyees  "consisting of all
certified professional employees of LRespondent7  excluding super-
intendent, assistant superintendent, director of elementary and
secondary education and administrative assistants, other than
temporary substitutes.11

3. At all material times the parties have had in effect
collective bargaining agreements. The current one has been effec-
tive from July 1,
1979.

1976 and will remain in effect until June 30,
This will be referred to as the Contract.

4. The Contract and its predecessor contain a recognition
clause which describes the bargaining unit in the language quoted
in paragraph 3, supra.

5. At least since 1973 Respondent has employed certain per-
sonnel as assistant teachers. Originally they were called interns
but since 1975 their classification has been "assistant teacher."

6. From the beginning Respondent has regarded these assistant
teachers as outside the bargaining unit and it has unilaterally set
their salary and conditions of employment without regard to the
Contract. The salary of assistant teachers is less than that pro-
vided in the Contract.

7. The Contract contains a basic. salary schedule in Appendix
A for "all employees covered by this Agreement." Article IV of B
provides that the salaries listed in the schedules"are  for services
provided by all employees identified It
"for the duration of this agreement."

in the recognition clause

8. Assistant teachers perform functions which are somewhere
between those of regular teachers and those of paraprofessional
aides.

9. Respondent requires assistant teachers to hold a teacher's
certificate. The State department of education has not made a
ruling as to whether they are reouired under the certification
statute to have a certificate.

10. Negotiations for the Contract began in the winter of 1975-76
;ut6the first substantive negotiating session was held on April 1,

At this session Respondent gave SEA written proposals for
the Aew agreement.

11. These proposals contained the following language for the
recognition clause:

"ARTICLE I
RECOGNITION

A. The Board recognizes the Association for the purposes
of negoLiaLions  as the exclusive ctillsiM.ve  baibgaining
agent for and on behalf of all employees of the Board
who are full time professional teachers, librarians
and guidance counselors,
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B. The following positions, classifications and cate-
gories are expressly excluded from the bargaining
unit covered by this Agreement: Superintendent,
Assistant Superintendent,  Directors of Elementary
and Secondary Education, Director of Special Ser-
vices, Administrative Assistants, Administrative
Interns, Principals, Assistant or Vice Principals,
and all other supervisory and managerial employees,
part-time teachers, interim teachers, assistant
teachers, substitutes, casual and/or temporary
employees and all other employees not covered by
paragraph (A) above."

12. When asked why this proposal was offered, Respondent's
spokesman explained that it was to clarify the bargaining unit,
"who was in the bargaining unit '1 since the administrators had
withdrawn from it.

13. SEA spokesmen claimed to be ignorant of what assistant
teachers did and asked for a job description. This was finally
furnished to them in January of 1977.

14. There was some discussion of the question whether assistant
teachers were in the bargaining unit but no resolution of the ques-
tion in negotiations.

15. Negotiations went to mediation and then arbitration. The
arbitrator recommended, in May 1977, that assistant teachers be
excluded from the unit but SEA rejected the arbitrator's award with-
out specific reference to this item in it.

16. On December 2, 1977 the State teachers' retirement board
wrote to Respondent stating that assistant teachers are "aids" and
not "in a certified position" and therefore ineligible for teachers'
retirement deductions.

17. After the arbitrator's award was rejected the parties
resumed negotiation and finally executed the Contract on June 24,
1977. The parties agreed to let stand the language of the recogni-
tion clause in the former contract.

18. Thereafter SEA encountered some difficulty in getting from
Respondent full information concerning the pay and conditions of
employment of assistant teachers.

19. On February 28, 1978 SEA wrote to the superintendent of
schools the following letter:

"As  the result of information provided by you to the
Southington Education Association, as well as investi-
gations conducted by the SEA, it has come to our atten-
tion that there are certain persons within the Southington
School System who are employed as assistant teachers
and who are performing the work of regular teachers.
It is also our view that the nature of the work per-
formed by these individuals and the number of days they
are working continuously requires that they hold a state
teaching certificate.
Accordingly, the SEA hereby makes a demand that the
Board of Education enter into negotiations with the
SEA over the terms and conditions of employment of the
aforementioned Board of Education employees."

20. At all material times Respondent believed in good faith
that assistant teachers were not included in the bargaining unit,
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Conclusions of Law

1. Where an employer engages in conduct in the good faith
belief that such conduct conforms to the provisions of a collective
bargaining agreement he does not violate the Act merely because his
interpretation of the agreement is found to be mistaken so that the
conduct constitutes a breach of contract.

2. In such a case the employer's conduct does not constitute
a repudiation of the contract merely because it involves a mis-
interpretation of the contract unless such misinterpretation is
absurd or frivolous.

3. If a complainant's proof shows nothing more than breach of
contract it does not show a violation of the Act or furnish an
occasion for construction or interpretation of the contract by this
Board.

4. Where the parties agree to include in a final contract
language which contains a recognized ambiguity neither party has
a right to insist on renegotiation of that language during the term
of the contract, though either is free to seek resolution of the
ambiguity through the channels provided by law for such purposes
(including grievance-arbitration machinery).

Discussion

This is another in a series of cases where a board of education
and a teachersl.organization  have differed over the ouestion whether
certain positions are within the bargaining unit defined in the
recognition clause of a collective bargaining agreement. These
clauses are all written in terms of the governing statute whit%
defines a teachers' unit as meaning "the group of certified pro-
fessional employees who are employed by a town or regional board
of education in positions requiring a teaching or special service
certificate." We have held consistently, and we now hold again,
that if an employer's conduct conforms to his good faith interpre-
tation of the applicable contract it does not violate the Act even
if that interoretation  should turn out to be mistaken. See Trumbull
Bd. of Ed., Dec. No. 1632 (1978); Windsor Ed. of Ed., Dec. Nmr
(1978);rby  Bd. of Ed., Dec. No. 1657 (1978).

From the above reasoning it follows that this Board has no
occasion to construe a collective bargaining agreement if the only
question is whether the contract was breached; in such a case no
breach of the Act will be shown no matter how the contract is con-
strued.

SEA recognizes this and in its complaint alleges that the Act
has been violated by (1) a repudiation of the Contract, and (2) a
failure to bargain "over the terms and conditions of employment" o f
the assistant teachers. We treat these clair.zs  in the order presented.

We have recognized that if an employer's conduct transcends a
mere breach of contract and amounts to a repudiation it may consti-
tute a refusal and failure to bargain in good faith. Stamford Bd.
of Ed., Dec. 170. 1057 (1972); North Brgnforr!  Rd. of Ed., Dec. No.
76591978 > . Recent complaints, including this one, suggest that
there is a general misunderstanding of what we mean by repudiation.
The only two cases in which we have actually found repudiation did
not involve any problemwhateverof contract interpretation. In them
the employer made no claim that his conduct conformed to the contract;
violation was conceded but the employer sought to excuse or justify
it on grounds that we found untenable. These are the two cases cited
above.

We have also said from time to time that repudiation might be
found where the emmer's  conduct constitutes an unmistakable breach
of clear and unambiguous language. See, e.g., Derby Bd. qfs.,
suora. We had in mind a much narrower concept than has been under-
stood, perhaps best stated in colloquial language borrowed from the
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late Thurman Arnold: a construction or interpretation which no
respectable lawyer could urge with a straight face. No such case
has ever been presented to us and none is likely to be though that
is not beyond the bounds of possibility. If it should be we would
find that in taking the kind of unilateral action supposed the
employer failed to bargain in good faith whatever his state of
mind, In a case so clear we might well. ignore the possibility
that what was so obvi.ous1y.a  mistaken interpretation of language
could be consistent with subjective good faith. But a situation '
would indeed have to be extreme to call into play such reasoning.
Until so extreme and unlikely a situation arises, labor and pro-
fessional organizations would be well advised to eschew the prac-
tice of chasing the will-o '-the-wisp  of repudiation whenever there
is a claim of simple contract breach.

This reasoning is especially applicable to cases like the
present. Here the meaning of the Contract turns on the meaning
of the teacher's certification statute. The primary responsibility
for administering and interpreting this statute is vested in the
State department of education, not in this Board. It is that
department which has administrative expertise in the field of
education. It is true that this consideration may not preclude
us from interpreting a contract or a statute when interpretation
is a necessary step in determining whether challenged conduct vio-
lated a labor relations statute. West Hartford Bd. of Ed., Case
No. TPP-3991, Dec. No. 1553 (1977). B t t for the difference
in function of the two agencies requirk  iE?g'goard  to abstain from
interpreting the statutes governing teacher certification unless
such interpretation is clearly necessary in the performance of our
proper duty.

The evidence before us here shows that Respondent's position
(that assistant teachers were not within the bargaining unit) repre-
sented a good faith belief that the assistants were not covered by
the contractual or statutory definition of a teachers' unit. Since
we find that this belief was an honest one (so that there was sub-
jective good faith) and not an absurd or frivolous one, that ends
the matter so far as the claim of repudiation is concerned.

The charge of failure to bargain over the terms and conditions
of employment of the assistant teachers raises different questions.
Such a charge might well require us to interpret the Contract and
the certification statute. If, for example, the demand for bargain-
ing set out in paragraph 19 of the findings of fact had been pre-
sented in timely fashion during the negotiations that culminated in
the Contract, and if that demand had been denied on the ground that
assistant teachers were not in the bargaining unit, then we should
have to decide whether they were in that unit and this would involve
interpretation of the Contract and statute. This would be so because
under one interpretation (that assistants were in the unit) there
would be a violation of the Act, while under the alternative inter-
pretation there would not be such a violation. Since it is our duty
to decide the main issue (violation of the Act, vel non) it is also
our duty to decide the subsidiary issue upon whichthemain issue
turns. See Wethersfield Bd. of Ed,, Case No. TPP-3740, Dec. No.
1560 (1977).

In spite of all this, SEA's claim under this head must fail.
The question about the status of assistant teachers was raised early
in the negotiations for the current Contract and was discussed. SEA
was put on clear notice of Respondent's claim that these employees
were not included in the bargaining unit. SEA disputed this claim
but it was not resolved; the parties finally agreed to let the former
recognition clause stand without change. What this meant in legal
effect was that both parties agreed to accept language which was
ambiguous  which they both recognized meant different things to the
different parties. This left the parties free, of course, to test
out their respective claims through any procedure provided by law
for resolution of disputes over the interprets+ion  of the Contract.
That would include the contractual grievance-arbitration machinery.
Art. III of Contract. It might also include getting a declaratory
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ruling from the department of education. Moreover, it might include
further negotiation if both parties want it. But it does not include
the right of either party to insist on mandatory bargaininsuring
the life of the Contract. They have agreed on the language of a
final integrated instrument for a stated term. Neither has the
legal right to insist on a renegotiation of that language during
that term. This is not waiver: it is elementary contract law.

SEA seeks to avoid the force of this reasoning by a claim that
it did not fully realize the exact terms of the assistant teachers'
employment until after the Contract was signed, and further that its
own ignorance was produced by unwillingness on Respondent's part to
furnish to necessary information. We cannot accept this contention.
There may well have been reluctance and even disingeniousness  on
Respondent's part on this score but Respondent was by no means the
only source of information open to SEA about the matter. SEA knew
of Respondent's position on the assistants as early as April 1, 1976
and it was furnished with their job descriptions in January of 1977.
Thus it knew about the problem and the major outlines of the dispute
long before it signed the Contract. It must also be held to know
the extent of its own ignorance of details (if there was such ig-
norance). If in the face of this SEA was willing to execute the
Contract it can hardly be relieved from the legal effects of that
act on the ground of its ignorance of relevant details.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by An Act Concerning School Board-
Teacher Negotiations, it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/  Fleming James, Jr.
Fleming James, Jr., Chairman

*_

sl'Kknneth  A. Stroble
Kenneth A. Stroble

s/  Patricia V. Low
Patricia V. Low



CSBLR Decision No. 1717 (Case No. TPP-4531)
1

N O . 229312

SOUTHINGTON EDUCATION ASSOCIATION : SUPERIOR COURT

vs. : JUDICIAL DISTRICT OF
HARTFORD-NEW BRITAIN
AT HARTFORD

CONNECTICUT STATE BOARD
OF LABOR RELATIONS, ET AL. : MAY 5, 1981

MEMORANDUM ON ADMINISTRATIVE APPEAL-. -"..--.-.--- -.-~-

The plaintiff-appellant represents the teachers employed

by the Board of Education of the Town of Southington, a second

defendant. The plaintiff, hereinafter referred to as the

Association, has, as exclusive bargaining representative of

certified professional employees of the above-mentioned defendant,

hereinafter referred to as the Board, a collective bargaining

agreement with the said Board. Said agreement had been in effect

from July 11, 1976 and remained in effect until June 30, 1979.

The r ecognition  clause of the collective bargaining

agreement reads as follows:



'ARTICLE I.

RECOGNITION

A. The Board recognizes the Association for the purpose

of professional negotiations as the exclusive representative

of the entire unit, consisting of all certified professional

employees of the Board excluding superintendant, assistant

superintendant, director of elementary and secondary education

and administrative assistants, other than temporary substitutes

(hereinafter referred to as "teachers") pursuant to and with all

rights and privileges, as provided by Sections 10-152(b)  through

10-153(f)  of the General Statutes of the State of Connecticut,

Revision of 1950 as amended: the Association having been

designated as the exclusive representative pursuant to an agree-

ment between the Board and the Association executed on November 9,

1965.

B. Except as expressly provided otherwise by the terms

of the agreement, all statutory rights as specified in Section

lo-220  of the General Statutes of Connecticut shall continue to

remain exclusively vested in the Board of Education, the determina

the schools, and

vested exclusive

delegated by the

tion and administration of educational policy, the operation of

the direction of the professional staff are

ly in the Board or in the Superintendent when so

Board .'I
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Since 1973 the Board has employed certain pe'rsonnel  as

assistant teachers. They were originally designated interns,

but in 1975 were changed to their present designation. The

school Board has required that these assistant teachers hold a

teacher's certificate , .but their main job seems to be assisting

classroom teachers by providing a tutorial service.

In negotiating for the 1976 contract, the Board had

requested assistant teachers be excluded from the recognition

clause. The Association professed ignorance of what assistant

teachers did and asked for a job description which they finally

received in January, 1977, prior to the consummation of the

agreement.

There were negotiations between the Board and the

Association, relative to whether the assistant teachers were

within the bargaining unit. The negotiations finally went to

mediation and then arbitration. The arbitrators recommended

assistant teachers be excluded from the association, which

position the Association rejected, and nothing further was

negotiated relative to assistant teachers.

Negotiations on the contract resumed and the contract was

finally executed on June 24, 1977. In December, 1977 the State

Teachers Retirement Board advised the School Board that assistant

teachers are "aides" and not in a "certifiid"  position.

On May 2, 1978 the Association filed a complaint with

the State Board of Labor Relations pursuant to Section lo-153e(e)

of the Connecticut General Statutes. The main thrust of their
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complaint was that the assistant teachers were in fact teachers,

but were not paid as teachers in accordance with the collective

bargaining agreement and this constituted a repudiation of the

.collective  bargaining agreement, or in the alternative, if they

were not the same as teachers, the Board's failure to bargain over

their terms and conditions of employment was violative of its

duty under Section lo-153e(d)  of the Connecticut General Statutes.

The State Labor Relations Board made extensive findings

of fact. The State Labor Relations Board also arrived at the

following conclusions of law:

1 . Where an employer engages in conduct in the good

faith and belief that such conduct conforms to the provisions of

a collective bargaining agreement, he does not violate the Act

merely because his interpretation of the agreement is found to be

mistaken so that the cond'uct  constitutes a breach of contract.

2 . In such a case the employer's conduct does not

constitute a repudiation of the contract merely because it

involves a misinterpretation of the contract unless such mis-

interpretation is absurd or frivolous.

3 . If a complainant‘s proof shows nothing more than

breach of contract it does not show a violation of the Act or

furnish an occasion for construction or interpretation of the

contract by this Board.

4 . Where the parties agree to include in a final con-

tract language which contains a recognized ambiguity neither party
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,
1

has a right to insist on renegotiation of that language during

the term of the contract, though either is free to seek resolu-

tion of the ambiguity through the channels provided by law for

such purposes (including grievance-arbitration machinery).

The Association's appeal is based upon the grounds of the

conclusions being erroneous as against the evidence; the con-

clusions are arbitrary, capricious, and an abuse of discretion;

and in violation of the General Statutes, S 10-153(a)  et seq.

The major thrust of the appellant Association is that there was a

repudiation of the contract or in the alternative a breach of

the contract by the Board.

It seems that before we can discuss breach of contract or

repudiation, there must be first a determination of whether or

not these people are "teachers" within the statutory meaning of

the word.

All the testimony indicates that these people do not

fulfill the job of a teacher within the job description as set

forth by the Board. If they are not teachers, are they persons

included within the bargaining unit, such as coachs, nurses,

psychologists and others who work within the system, and are

included within the bargaining unit but are not teachers. Most of

these other persons are people who work within the system and do

require some form of licensing or certification for the practice of

their profession. These parties fall within the purview of

S lo-153a  thru S lo-153m  of the Connecticut General Statutes
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which pertain to organizations of members of the teaching

professions and also to administration, units. These would not
1
include, for example, cafeteria Workers or maintenance people.

Assistant teachers fall in somewhere between those

allowed to organize and'those specifically excluded. Assistant

teachers do not perform all those tasks of a teacher. Their

role is limited and all chores are done under the supervision of

the teachers. They are assigned specific tasks by teachers.

They do not do lesson plans, engage in book selection, do not

make or correct exams, etc., which are all normal duties of teachers

There is no state requirement for certification or licensing of

assistant teachers. The town has taken advantage of economic

problems which has resulted in a surplus of certified personnel

and required certification as a qualification for employment.

This does not necessarily make these parties teachers as intended

by the statute. Statutory construction requires a reasonable

and rational result. "In construing a statute, common sense must

be used and courts must assume a reasonable and rational result

was intended." Citrella v.__-- United Illuminating Co., 158 Conn.-

600, 609; Norwich Land Co. v. P.U.C., 170 Conn. 1, 4.---___.--- - - -

At the commencement of the negotiations between the

Board and the Association, the position of assistant teachers

was discussed. The Association at that point in time recogn'ized-

these parties were not teachers within the intent of the statute

and the refore not with in ing unit. Their suddenin the barga
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withdrawal from negotiations on their part indicates they

discovered a quirk in the statutes, SlO-153h(a)(2). A very

strict interpretation of that section would include assistant

teachers. However, it is obvious that a reading of SS 10-145,

et seq., and S S lo-153a  thru lo-153m  did not intend to include

interns, aides, etc. It seems assistant teachers fall within

the latter category and the certification requirements are not

state requirements but local as heretofore indicated.

By their failure to negotiate the position of the assistant

teachers, there was no agreement as to the position of assistant

teachers. Without an agreement as to whether or not they are

within the bargaining unit, there can be no breach. Without a

breach, there could be no repudiation. The Association chose to

rely upon a strict interpretation of the statutes, which led to

an irrational interpretation and result.

For these reasons, the appeal of the Association is

overruled.

c

it-ilk H’ r J.-
Kline
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