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DECISION and ORDER

On July 29,
Local 343 Union filed with the Connecticut State Board of Labor
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1977, International Brotherhood of Police Officers,

Relations Board a complaint alleging that the Town of Guilford had
engaged and was engaginp  in practices prohibited by the Municipal
Employee Relations Act [Act) in that:

The Tom  of Guilford, its agents, employees and
officers, has engaged in a pattern of continual harrass-
ment and discrimination against Policewoman Maher  due to
her exercising her rights to join and assist the Union
local and bargaining unit. Further, that the Town has
failed to negotiate in good faith concerning the position
of Policewoman. Further, that the Town dismissed Police-
woman Maher  as a result of efforts to join the Union.
Further, that the Town unilaterally assigned Policewoman
Maher  new duties as a direct result of her attempts to
join the Union. The Town's actions constitute a viola-
tion of Sections 7-468 through 7-470 (a) 'i,  2, 3, 4
(inclusive).

The remedy requested was

That the Board order the Town to cease and desist
from such activity, immediately reinstate Policewoman
Maher  with full retroactive restoration of pay and bene-
fits with interest on all monies withheld, a written
apology to the employee and Union, $10,000 punitive
damages, and such other statutory remedy as the Board
deems appropriate.

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearings on March 12, May 10, and
June 29, 1978, at which the parties appeared, were represented by
counsel, dnd were fully heard. Leave was given for the filing of
briefs and a written brief was filed on behalf of Maher  and the
Union.



On the basis of the whole record before us we make the follow-
ing findings of fact, conclusions of law, and order.

Findings of Fact

1.
Act.

The Town of Guilford is a municipal employer subject to the

2. International Brotherhood of Police Officers, Local #343
(Union) is an employee organization within the meaning of the Act,
and has at all material times been the exclusive statutory bargain-
ing representative of a unit of the Town's employees in its police
department.

3. At the time of the hearings the parties had in effect a
collective bargaining agreement dated as of October 1, 1975, which
defined the bargaining unit as
the Guilford Police Department,

"the regular full-time employees of

Police, Captains,
with the exception of the Chief of

and Executive Secretary-Policewoman."

4. Elizabeth Maher  was first employed by the department of
police services on November 17, 1963, in a part time clerical posi-
tion. Her duties included "doing the payroll, making out the book-
keeping part of the budget, keeping track of time and flyping  a few
letters for the Chief."  (Tr. I, 91)

5. In 1964 Maher  was required by the board of nolice  commissioners
to become a sworn officer because of the confidential nature of her
work.

6. In September 1966 Samuel A. Downs,
he still holds that position.

Jr. became chief of police;

7. When Downs became chief, Maher  started to work more hours and
to wear a badge and carry a weapon. Later in 1966 she wore a uniform
and received a'uniform allowance.

8. From 1964 on Maher  did certain police work, viz. assisting
"in female arrests, female pickups, juveniles, truants."
She was paid separately for this work.

(Tr.  I, 94)

9. From the time Downs became chief until October 1, 1969, Maher
worked about twenty hours a week. . , *.  '-

10. On October 1,
department.

1969 Maher  became a full-time employee of the
She continued to perform the same kinds of duties as

before but on an increased scale.
records office.

Among other things she set up the

11. At this time Maher  received less salary than men in the
department but in other respects she received the same benefits.

12. At this time Maher  was the only full-time female employee
in the department. A part-timeclerk was added in 1970.

13. In 1974 Paul Hemming, then chairman of the police board,
believed that recent legislation required that Msher be paid at the
same scale as men. The board agreed and after discussion with Maher
she was placed on salary grade D and told that she would progress
through grade A which would be four years.

14. After Hemming ceased to be a member of the board there was
a delay in advancing Maher's  salary step that resulted in a grievance
and litigation. The freeze on her salary advance was then removed.

15. In August 1976, Clifford J. Heilig was a member of the board
of police commissioners. He had discussed Maher's  salary with members
of the board of finance who believed she was being overpaid. Heilig
agreed and the matter was discussed by the board. As a result of
these discussions a letter was sent on August 'I.i,  197& by John J.
Moffitt, chairman of the board, requiring her to elect either (1) a
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full-time position as executive secretary at a salary less than she
was getting, or (2) a full-time assignment as regular patrol person.

16. At this time the board decided to regard the salary arrange-
ment described in paragraph 13, sunra,  as a contract which bound the
board to retain Maher  in its employ through July 31, 1977, but to
terminate Maher  on that date if she did not choose one of the options
outlined in the letter of August 11, 1976. This determination was
not stated in the letter nor disclosed orally to Maher  or to her
attorneys in discussions with them about the letter.

17. This determination was not made because of
Maher  on behalf of the Union.

activity by
At this time (August/September, 1976)

Maher  was not a member of the Union nor of the bargaining unit. She
was the Wxecutive  Secretary-policewoman" expressly excluded there-
from.

18. From the time Maher  was put on .the  regular salary scale
until December of 1976 Maher  continued to do substantially the same
work as before, except that the ratio of police work to clerical work
increased. In addition she was often called for extra duty which was
paid at time and a half. In 1976 Maher  received about $680 for this
extra work.

19. In 1970, 1974, and 1975 additional clerks were hired on a
part-time basis.
in November 1976.

Three such clerks were employed in the department

20. In November 1976 Maher  sought membership in the Union and
the chief of police became aware of that fact.

21. Petitions were filed with the Board on December 7, 1976 to
include Maher  and a Captain Collins in the bargaining unit.

22. The police board at first declined to agree to their inclu-
sion, but later did agree and entered into a written agreement on
January 25, 1977 to the inclusion of both Maher  and Collins in the
unit.

23. At this time no one on behalf of the police board told Maher
or any representative of the Union of the fixed intent (formed in
September 1976) to terminate Maher  on August 1, 1977.

24. After Maher  had applied to join the Union and before her
petition was granted she was told by the assistant chief of police
that if she got into the Union they would put her out of her office.

25. At that time Maher  acted as confidential secretary to the
chief and had an office near the chief's.

26. After the lirst  of the year (1377) Maher  was not called for
extra duty jobs except on one or two occasions.

27. After she became a bargaining unit member the chief removed
her from the position of his confidential secretary and from the
(physical) office n;zxt  to his. his  was on February 14, 1977.

28. During the spring of 1977 Maher  was given non-confidential
clerical work but this was gradually taken over by part-time clerical
employees.

29. All of the clerical work performed by Maher  in December
1976 is now being performed by non-bargaining unit employees and has
been since the spring of 1977. This includes both the confidential
work as the chief's secretary and non-confidential work in the
department.

30. Maher  was assigned to school crossing duty after she was
removed from the chief's office.

-3-



31. When school closed in June Maher  was assigned to patrol
duty for the whole day.

32. On July 13, 1977 the police board wrote to Maher  terminating
her employment as of July 31, 1977.

1977.33*
The fiscal year of the Town did not end until September 30,

There was conflicting evidence as to whether the police board's
salary account was overdrawn by the end of the fiscal year, but
uncontradicted evidence showed that the sum of $2500 was transferred
from the salary account to the negotiation account. On the evidence
before us it appears probable that there was enough in the salary
account to pay Maher's  salary for the balance of the fiscal year.
There was no evidence of an overall budget crisis.

34. The police board took the position that Maher's  position
was terminated because of budgetary considerations and that she had
no seniority rights because her classification as a policewoman was
that of a supernumerary employee.

35. The Union and the Town began to negotiate a successor to
the contract on June 2, 1976, and the negotiations were continuing
at the time of the hearings.

36. After the position of a policewoman was included in the
bargaining unit the Union put forward concrete proposais concerning
the salary, hours, and conditions of employment of Maher  and Collins.

37. At no time before Maher's  termination did the Town seek to
negotiate with the Union concerning any phase of that termination or
of the gradual withdrawal of work frcn Maher  during 1977. Nor did the
Tcwn advise the Union of its intention  to do any of these things.

38. Maher  had never received a reprimand or'discipline with
respect to her work, There had, however, been complaints made to her
supervisors that some of her fellow workers found her hard to get
along with in some of her clerical assignments (outside the chief's
office).

39. Before she joined the Union Maher  had brought some five
legal actions against the Town.
raise. See paragraph 14, sunra.

One was for delay in giving her a
Another.was  for sex discrimination.

40. None of the actions (described above) directed towards
Maher  was taken because she joined the Union, with the exception of
her removal as the chief's confidential secretary. All the other
actions were taken pursuant to the fixed intention formed in S-n-tern-
ber 1976, to terminate her position. The actions taken before that
final event were attempts to phase her duties out.

41. The principal  reason for the actions directed at Maher  was
the feeling that she was being overpaid in her job. This reason was
apparently never disclosed to Maher  or the Union until the hearings
before the Board.

Conclusions of Law

1. It was not shown by a preponderance of the evidence that
Maher  was improperly discharged or discriminated against because she
joined the Union or because of activity in support of the Union.

2. The totality of the evidence concerning the Town's treatment
of Maher's  case and its conduct toward the Union with respect thereto
shows a refusal by the Town to bargain in good faith with respect to
the matter.

3. The Town's unilateral removal of Maher  from her position as
the chief's confidential secretary (and from.her  office next to the
chiefIs)  did noi cvn&Litute  a refusal to bargain  in good faith, h;w-
ever, since such confidential work included much that was germane to
;tEkbargnining  process and was therefore not properly bargaining unit

.



4. Those aspects of the Town's' conduct which, added together,
constitute a refusal to bargain in good faith and a violation of the
Act were as follows:

(a) unilateral removal of bargaining unit clerical work
from the bargaining unit. This by itself constitutes
a violation of the Act.

(b) agreeing to take Maher  into the unit as a "regular
full-time employeet'  then taking the inconsistent posi-
tion that she was only a supernumerary.

(c) paying Maher  as a regular full-time employee for three
years, then taking the inconsistent position that she
was only a supernumerary.

(d) failure at any time during contract negotiations with
the Union to bring up any aspect of Maher's  case or
even to advise the Union of its intentions with respect
to Maher  so as to give the Union the chance to initiate
negotiations about the matter.

(e)  agreeing in January 19?7  to accept Maher  as a regular
full-time  employee and member of the bargaining unit
without disclosing an already fixed intention to ter-
minate her position within the year.

(f) giving as the reason for termination a non-existent
budget crisis when the real reason was that the police
board felt she was overpaid.

(i3) unilaterally eliminating a pcsition  because it carried
too high pay.

Discussion
I.

We do not believe Maher  was discharged for Union activity. On
the evidence it seems more likely that she felt threatened by the police
board's letter of August 11, 1976 and subsequent discussions with her
attorneys, and sought shelter in the Union. Maher  had never been dis-
ciplined but the course of her relationship with the Town had been a
rocky one marked by lawsuits and grievances,- This must have made her
highly visible and persons in positions of responsibility took a good
look at her functions and concluded she was being overpaid. This was
all before Maher  had any association at all with the Union so far as
the evidence.shows. On the basis of these conclusions the police board
gave Maher  a choice of taking a full-time secretarial job at lower pay
or going on patrol. When she and her attorneys declined to exercise
that choice, the board formed the fixed intention in the summer of
1976  to get rid of Maher  the following sunmer  when an individual
arrangement with her (made by predecessors on the board) expired.

This decision was entirely unilateral. There was nothing wrong
in this at that time since Maher  was not in the bargaining unit repre-
sented by the Union. Whether the police board had a moral duty to tell
Maher  that terminaticil  would be a ccnscqucncc of her failure to choose
one of the alternatives put to her is a question not before us. Suffice
it to say that none of the board's conduct at this time was directed  at
union activity or breached any duty to bargain, for there was none.

We also find that the gradual removal of duties from Maher  during
the first half of 1977  was not - except in one respect - a result of
her joining or supporting the Union. We believe, rather, that this was
all pursuant to the fixed intention to phase out her duties and,
ultimately, to terminate her employment.

The one exception is Maher's  removal from the confidential post
of secretary to the chief of police. This was probably done because
of her joining the Union, but that does not make it a violation of the
Act. The evidence showed that the post was a highly confidential one
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(with access to all the chief's files) in ways that were germane to
the bargaining process. No doubt some of this work was not confi-
dential in that sense, but we are satisfied on the record that the
Town would have been entitled to exclude this posi.tion  from the bar-
gaining unit. Under these circumstances we do not believe that it
constituted a violation of the Act to remove these functions from
Maher  because of her union affiliation.

II.

While we do not find that the actions taken in Maher's  case were
prompted by her affiliation with the Union, we do find that they
amounted to a failure and refusal to bargain in good faith with the
Union. In making this decision we look to the whole course of the
Town's conduct. Norwich v. Norwich Fire Fighters, 173 Conn. 210, 216.
In doing so we find a good many component items which we think in
their totality are inconsistent with good faith bargaining. Some of
them, taken alone, constitute violations of the duty to bargain.
Others do not, but we find the cumulative effect of the whole to call
for a remedy.

From June 1, 1976 until the time of the hearings the Union and
the Town were engaged in negotiations looking to a successor to the
contract which was executed in 1075. Maher's  position was expressly
excluded from this contract originally but in January 1977 the Town,
after initial reluctance, agreed to the inclusion of this position,
thereby acknowledging in effect that it was a regular full-time posl-
tion. Thereafter in the negotiations the Union made proposals con-
cerning the wages, hours, and working conditions of this position.
Apparently the police board made no specific response to these pro-
posals. During all this time that board had a fixed intention to
phase out Maher's  position and ult imately  to eliminate it. Yet this
intention was at no time disclosed to Maher, to her attorneys, or to
the Union. Whether this non-disclosure would amount to fraud and
deceit may be questionable. See ?. B. Wright and J. R. Fitzgerald,
Connecticut Law of Torts @ 139 (28 ed. 19btI).* It comes perilously
close to the line when coupled with the agreement in January 1977 to
include the position in the bargaining unit. At any rate we do not
think that the resolution of the o,uestion  before us depends on whether
the non-disclosure would support an action for deceit. In the total
context here it is inconsistent with bargaining in good faith.

Not only was the final intent to terminate kept hidden throughout
the ongoing negotiations, but the ancillary intent to phase out Maher's
duties was not disclosed. This was accomplished by piecemeal removal
of her clerical functions and her overtime police functions during the
winter and spring and later of her regular  police functions. As we
have seen some of the clerical functions were confidential and their
removal from her - and from the bargaining unit - was legitimate. But
non-confidential clerical duties were also taken away from Maher  (a
bargaining unit member) and given to employees outside the bargaining
unit. This by itself we find to be a violation of the Act. To be sure
the removal of bargaining unit work is not such a violation under all
circumstances. See discussion in Plainville Board of Education,'Case
No. MPP-2605, Dec. No. 1192 (1974)At  pp. 4 5. But where such removal
results "in a significant impairment of job'tenure, employment security,
or reasonably anticipated work opportunities for those in the baigainir,g
unitI'*we  find that removal is a mandatory subject of bargaining; to
effect it unilaterally constitutes a violation of the employer's duty
to bargain. See West Hartford Education Ass'n  v. DeCourcv,  162 Conn.
566, 598; NLRB yG7Ftz,  369 U .S,  '736; Newington  Board of Education,
Dec. No. 1116 ( .

+ Even in this field, however, "The law appears to be working toward
the ultimate conclusion that full disclosure of all material facts
must be ma?@ where elementary fair conduct demands it." W. Prosser
on Torts, 698 (4th ed. 1971). Cf. Restatement of Torts Second @ 551.

** See Westinghouss  E'+-"ric  Corp. (Nansficld), ?50  ?JLRB  ?574,  1576,
58 LRRM 1257, 12.58  (156;;.
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Here the removal of functions was part and parcel of a fixed
intention to eliminate Maher's  job -
tenure,

the ultimate impairment of job
employment security, and reasonably anticipated work oppor-

tunities.

inate
It is true that an employer may, under some circumstances, elim-
a position unilaterally. The typical situation is where the

budget has been cut and a cut in staff must follow. See, e.g. Ansonia
Board of Education (Ida Singer) Case No. MPP-2184, Dec. No. II&l
'(197,7).  This was given as a re&on  for the action here but we find
it was not the real reason. Maher's  position was budgeted for the
1976-77  fiscal year yet she was terminated two months before the year
expired in pursuance of an intention firmly formed during the previous
fiscal year. Moreover the evidence shows that $2500 was transferred
from the salary account to the negotiation account during the fiscal
year in question. We conclude that the real reason for the termina-
tion was a conviction that Maher  was being overpaid and not because of
any budget crisis or budget cut. When this decision was made there
was no duty to bargain about it, but when Maher  became a bargaining
unit member during ongoing negotiations a duty arose either to disclose
the decision already made* or to bargain about it. Whatever the law
of fraud requires, the duty to negotiate in good faith under the Act
requires at least this much.

The conduct of the Town in giving for its action a reason other
than the true one, and in justifying termination by insisting that
Maher  was only a supernumerary employee (in face of a clear recogni-
tion that her status was that of a regular full time employee) is
certainly not indicative of good faith bargaining although that con-
duct standing alone might not constitute a prohibited practice. It
is also significant that the Town did not give the Union an opportunity
to bargain over the terms of severance.

Under the evidence the only appropriate remedy is a bargaining
order. The Town must bargain with the Union about all aspects of
Maher's  termination and the removal of bargaining *unit  work from the
unit (which does not include that which pertains to the confidential
post of chief's secretary). An order by this Board to reinstate Maher
with or without back pay, is not appropriate since the termination was
not for union activity. There may have been good reasons for what the
Town tried to do and the Union is obliged in good faith to consider
these on the merits. Perhaps a compromise is called for. These are
matters for the parties to settle by negotiation. If, however, the
Town now fails to bargain in good faith about Maher's  termination it
may become necessary to order her reinstatement pending the negotiations.
Jurisdiction will therefore be retained for the purpose of entertaining
and deciding a motion for such additional relief.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipai  Employee Relations
Act, it is

ORDERED, that the Town of Guilford

I. Cease and desist from

(a) removing or keeping removed from the bargaining unit
any clerical work of the police department except
that which has been performed by the secretary to
the chief of police

* Since there was no duty to bargain about this decision when it was
made, the Town would have been privileged to carry it out without
bargaining if it hrtd  been disclosed when M?her  ws accepted in the
bargaining unit. But since the decision was concealed the Union was
induced to become Maher's  bargaining agent without knowing all the
conditions of her employment.



unless
final

(b) refusing and failing to bargain in good faith
with the Union concerning all aspects of the
patrolwnmsn's  position and of Elizabeth Maher's
tenure therein and/or termination therefrom

and until such matter has been negotiated with the Union or
impasse has been reached in such negotiations.

II. Take the following affirmative action which the Board finds
will effectuate the purposes of the Act:

(a) Upon request bargain in good faith with the Union
upon all aspects of the matters dealt with in
Part I of this award.

(b) Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of
posting, in a conspicuous place where the employees
involved customarily assemble, a copy of this
Decision and Order in its entirety.

(c) Notify the Connecticut State Board of Labor Rela-
tions at its cffice  in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this
Decision aud Order of the steps taken by the Town
of Guilford to comply therewith.

III. Jurisdiction is retained over this matter for the purpose
of entertaining and deciding upon a. motion to reinstate Elizabeth
Maher  in the position which was terminated (and to reinstate said
position) in the event that Respondent fails to bargain in good faith
about the matter dealt wjth in Part I(b) of this Order.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Fleming am3, Jr., Chairman
_

Kenneth A. Stroble
.

‘. #A/;-‘7
“CC  JI,  LC  .L 1,  &J-’
Patricia V. Low

TO:

Edwin D. Bartlett, First Selectman
Town of Guilford
Park Street CERTIFIED (RRR)
Guilford, Connecticut 06437

Barry Cox, Esq.
Childress, Duncan & Cox
P. 0. Box 426
Guilford, Connecticut 06437

Michael T. Noble, Esq.
IBPO, Local 343
1800 Silas Deane Highway, Suite 106A

CERTIFIED (RRR)

Rocky Hill, Connecticut 06067

Donahue and Votto
415 Main Street
West Haven, Connecticut 06516
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