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DECISION
and

DISMISSAL OF COMPLAINT

WEA)
On December 8, 1977, the Wallingford Education Association
filed with the Connecticut State Board of Labor Relations

Board) a complaint alleging that Wallingford Board of Education
Respondent) had engaged and was engaging in practices

by An Act Concerning School Board-Teacher Negotiations
&$ IO-153a through 10-1533) (Act) in that:

P
rohibited
Gen. Stat.

1. The complainant Wallingford Education Association is
the exclusive bargaining representative of all certified
professional employees OS the respondent Walllngford
Board of Education.

2. During the 1977-78 school year, there are 14 teachers
employed by the respondent whose salaries are being funded
by federal "Title  1" monies.

3. These 14 teachers are all holding positions requiring
the occupant to have a state teaching certificate, and
have been hired to teach for the entire 1977-78 school
year.

4. Each of the aforementioned 14 teachers are being paid
at the rate of $6.50 per hour, which compensation is not
in accord with the salary schedule in effect under the
parties' collective bargaining agreement.

5. None of the aforementioned 14 teachers are receiving .
other benefits in effect under the parties' collective
bargaining agreement.

The remedy sought Is "an order compelling the respondent to: (1)
place each of the aforementioned teachers on the appropriate step
of the negotiated salary schedule, (2) afford them all other nego-
tiated benefits, (3)  award them back pay, interest and an infla-
tionary adjustment." After the requisite preliminary steps had been
duly taken the matter came before the Board for hearings on July 13
and September 28, 1978, at which the parties appeared, were repre-
sented by counsel, and were fully heard.



On the whole record before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Wallingford Board of Education is an employer subject
to the Act.

2 . The Wallingford Education Association is an organization
of certified professional employees within the meaning of the Act
and has at all material times been the exclusive statutory bargain-
ing agent for a unit consisting of "the teachers in the Wallingford
School System."

3. The teachers' unit is defined in the Act as "the  group of
certified professional employees who are employed by a town...board
of education in positions requiring a teaching or special services
certificatet*  with exclusions not here material.

4 . For at least 10 years the parties have had in effect col-
lective bargaining agreements, the current one being effective from
September 1, 1977 through August 30, 1980.

5 . This contract, like its predecessors, provides for stated
salaries, increments, and fringe benefits for teachers, also for
additional stated amounts for extra curricular activity (e.g.
coaching and *'additional salary stipends" of $6.50 an hour for
teachers of driver education, teachers of summer school, and teachers
of adult education.) It does not at any place specifically mention
the enrichment program or members of the program staff.

6. Some six or seven years ago Respondent initiated an enrich-
ment program for educationally deprived students in the public
schools.

7 . This program has been financed by federal title I funds and
established under federal guidelines.

8. Children in need of this program are identified through
testing pursuant to federal guidelines.

9. Theprogram  was designed to support the classroom teachers
and complement the regular school curriculum. Children In the pro-
gram attend regular classes under the supervision of regular teachers;
they leave the regular class at a prescribed time to work on a one
to one basis or in a small group with a member of the program staff,
or they go on field trips to see things or do things that "the
average middle class family is supposed to be doing with their
children." These trips, etc., are supervised by the program staff.

IO. From the very beginning this program has been manned at
least in part by employees hired on an hourly basis (at $6.50 an hour)
and on a part time basis.

1 1 . In the early stages of the program Respondent assigned to
It some teachers who were employed under the Contract and paid
according to its terms.

1 2 . The number of regularly contracted teachers assigned to the
program has steadily decreased: now there is only one.

13. Respondent has never required that a member of the program
staff be certified; many of them have been certified but some have
not.

1 4 . The members of the program staff perform some functions
that a regular teacher performs.
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15. The members of the program staff do not Perform many
functions that a regular teacher performs, for example
em they generally deal with smaller groups of students, some-

times on a one-to-one ratio. There are specialists in
positions admittedly requiring certificate that deal with
small numbers but this is not characteristic of certified
teachers generally.

em they work during a shorter work year, starting later in the
fall and ending earlier in June. The pre-kindergarten
title I teachers, however, have the same year as regular
teachers.

-- they do not have the extra-curricular duties that regular
teachers ordinarily have e.g., corridor, lunch, bus duties).

lSome certified personnel e.g., psychologists) do not have
such duty, but most of them do.

-- they do not have to attend regular faculty meetings and
have meetings of their own.

-- when they are absent no substitute is called in to take
their place except at the pre-kindergarten level.

-- they do not have aides or student teachers assigned to them
except at the pre-kindergarten level.

16. Gabriel Simches, chief of the bureau of school services
of the Department of Education, responsible for certificate services,
was in attendance throughout the hearing and testified on the second
day of hearing. He defined the responsibilities of a teacher in
general terms, viz, "when  a person is directly involved ,with  any
activities relating to the implementation, development, evaluation
or monitoring of those educational activities concerned with teach-
ing a child, then that person should properly be certified."

17. Simches was not asked and did not state whether the
activities described by WEA% witnesses fell within that category.

18. He did state that the source of the funding was immaterial
to the requirement of a certificate.

19. He did state that his department did not initiate d,nvesti-
gatlons to determine whether given positions required a certificate.

20. There was no evidence that the Department of Education
had issued a directive or an interpretation to Respondent concerning
the need for certificate of title I employees in the enrichment
program.

21. There was no evidence that WEA had at any time made demand
for negotiation of the compensation or conditions of employment of
the enrichment program staff.

22. There was some testimony that WEA officials were ignorant
of the fact that such employees were being paid on an hourly basis
without fringe benefits virtually until the time when the present
complaint was filed.

23. The members of the program staff hired on an hourly, part-
time basis are paid $6.50 an hour (which is less than contracted
teachers get) and receive no fringe benefits. These terms were set
unilaterally by Respondent when the program started in the good faith
belief that these employees were not covered by the contract and were
not members of the bargaining unit.

Conclusions of Law

1 . In the absence of unilateral change in the conditions of
employment, conduct by the employer which he believes in good faith
to be permitted by the contract does not constitute a violation of
the Act if his interpretation is plausible even if it is erroneous.
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Discussion

The complaint alleges nothing more than a breach of contract,
that certain teachers employed for the 1977-78 school year were not
paid or given fringe benefits that they were entitled to under the
contrect. There is no allegation that the contract was repudiated
or that there was a unilateral change of existing conditions of
employment. There is no charge that Respondent's actions were
motivated by anti-union animus or that there was a refusal to bar-
gain about the matter upon request. In the absence of some addi-
tional factor of this kind a mere breach of contract is not a
violation of the Act. Where an employer engages in conduct that
he believes in good faith to be permitted by the contract, the
mere fact that his belief Is mistaken does not make that conduct a
mibited practice.
I:409, Dec. No. 1678 (1

Bd. of Ed., Cases No. TEPP-4265, TPP-
Wi d

1644 (1978).
Bd. of Ed., Case No. TPP-4078,

Dec. No. In &chna%e this Board has no occasion to
construe the contract (beyond a determination that the employer's
interpretation is within the bounds of plausibility) since neither
of the alternative constructions will show a violation of the Act,
and our function in a case like this is solely to determine whether
there has been such a violation (and if so what the remedy should
be).

This does not mean that we lack jurisdiction to construe a
contract if such construction is a steo  in determining whether
there has been a violation. Thus in West Hartford Board of Educa-
tion, Case No. TPP-5991, Dec. No. 1553 (1977) the respondent uni-
mrallv  changed the method of cornouting  oav for emolovees hired
as summer school teachers. The respondent-claimed that-summer school
positions were outside the scope of the contract (and the Act). In
such a situation we were called upon to construe the contract (and
the Act). The unilateral change was clearly a violation of the Act
if the positions involved were covered; it was not a violation if
these positions were not covered. The difference between that case
and this is clear. In West Hartford the unilateral change of con-
ditions constituted a prima facie refusal to bargain in good faith.
Where an employer seeks to justify such a prima facie violation by
attempting to show that it was permitted by the contract the Board
must construe the contract to see whether the justification is made
out. The employer cannot succeed in repelling the charge by showing
that his construction of the contract was bona fide and plausible
(but mistaken): he must show that it was c-c7

This.probably disposes of the case made by the complaint. The
evidence, however, raises a question whether there was a repudiation
of the contract by Respondent. We have consistently stated that a
repudiation, as distinguished from a mere breach of contract, may
constitute A refusal to bargain in good faith and therefore a vio-
lation of the Act. A repudiation usually involves a breach but it
must also involve something more. That something more may consist
in words of repudiation but nothing like that is shown here. We
have also stated that if the emolover's  conduct flies in the face
of a clear mandate of the contract-that may amount to a repudiation
and a violation of the-Act. See, e.g.
Case No. ~~~-4406,  Dec. No. 1659  (19783.

North Branford Bd. of Ed.,
In the present case tJFi

seeks to invoke this notion but we think it Inapplicable. It Is a
notion of exceedingly narrow scope; we have found it invoked often
but have rarely applied it. See North Branford Bd. of Ed., su ra
("admitted breach of a well understood contractual obliuation
A contract does, to be sure,

+b'
contain clauses so clear that  they are .

susceptible of only one meaning but such clauses are not often the
subjects of litigation. Dfsputes usually turn on language tht, in
context, can bear more than one construction and where that Is the
case repudiation is not shown. The party charged has followed an
Interpretation that may plausibly be urged unless there is some
factor in the case in addition to the tribunal's conclusion that
this construction is wrong.
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* ._ . .

In the present case the issue tendered by WEA is whether the
title I staff members are Veachers" within the meaning of the con-
tract and this in turn depends on whether they are teachers within
the meaning of section IO-153b of the Act, i.e., employed in POST-
tions  requiring a teacher's or special services certificate. Sec-
tion IO-145 provides that no "teacher" shall be employed in public
school "unless he possesses an appropriate state certificate."

We find the statutes and the evidence before us equivocal, as
they bear on the issue presented. The administration of the stat-
utes requiring certification is committed to the Department of
Education and if that department had made a definitive ruling on
whether instructors in an enrichment program (like that in Walling-
ford) needed a certificate we should accept that ruling. No such
ruling was put before us, however, and none has come to our atten-
tion in other cases presenting similar problems. WEA did call as
a witness the chief of the bureau of school services of the Depart-
ment of Education but we find his testimony inconclusive. He stated
the requirements for certificate in general terms but was never
asked whether the specific functions of the staff members in ques-
tion required a certificate although he was present during the
entire time that these employees testified in detail about what
they did. We cannot escape the conclusion that the State Department
has taken no clear position on the matter. In this state of affairs
we should certainly refrain from making a decision that lies pri-
marily within the jurisdiction of another State agency unless that
decision is necessary to the determination of an issue that we must
decide to perform the duty laid upon us by the Act (i.e., an Issue
of violation vel non of the Act).- -

O R D E R

By virtue of and pursuant to the power vested in the Connec-
ticut State Board of Labor Relations by An Act Concerning School
Board-Teacher Negotiations,
same hereby is, dismissed.

the complaint filed herein be, and the

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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