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STATE OF CONNECTICUT
LABOR DEPARTMENT

CON%CTICUT STATE BOARD OF LABOR RELATIONS

In the matter of :

CITY OF MIDDLETOWN Case No. MPP-4289

- and -
i
: Decision No. 1669

MIDDLETOVN POLICE UNION LOCAL #I361 :
and COUNCIL $15, AFSCME, AFL-CIO

August 14, 1978
:

A P P E A R A N C E S :- - - - - - - - - - -

Frank O'Neill, Esq..,
for the City of Middletown

Frank J. Raccio, Eso.,
for the Police Union

DECISION
and

DISMISSAL OF COMPLAINT

On November IC, 1977, Middletown Police Union Local #I361  and
Council $15,  AFSCNE, AFL-CIO (Police Union) filed with the Connecticut
State Board of Labor Relations (Board) a complaint alleging that the
City of Middletown  (City) had engaged and was engaging in practices
prohibited by the Xdnicipal  Employee  Relaticns  Act (Act) in that:

"I f The City of Middletown and Middletown Police Union
Local 1361 and Council #15,  AFSCME, AFL-CIO did receive
a binding arbitration award, Case $7576~MBA-52,  Awarded
on May 13, 1977.

2. The City of Middletown did reopen the Middletovm  Fire
Fighters Union contract agreement and by legislative
action voted to give the Fire Fighters employees the
increase awarded to the Police Union through the binding
arbitration award.

3. Such action by the City is in violation of Sections
7-468 and 7-470  (a) sub-paragraphs 1 and 4 of the M.E.R.A."

The remedy sought was a cease and desist order "and such other action
that the Board may deem appropriate."

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on March 17 and May 12, 1978
et which z-2 p=.rtiec Ohmnlnq-J‘.yy-LAi v , i.1~7-a r\epresay-tf.  -1 by cor~~~sel_,  aged ytwp.‘-A-
fully heard. Both parties filed written briefs on June 27 and July
8, 1973.

On the whole record before us we make the following findings of
fact, conclusions of law, and order.

Findings of Fact

1. City,of Middleto&  is a municipal employer within the
meaning of the Act.

2. Middletown  Pol.i.ce  Union Local #I361  and Council #15,  AFSCNE,
AFL-CIO, is a labor organization within t& meaning of tie Act and
has at all material times been the exclusive statutory bargaining
representative of a unit of City's employees in its police department.



3. In November, 1975, Anthony S. Marino became mayor of the
city. At this time Arthur Spada, an attorney, was acting as labor
negotiator for the City. Marino continued Spada's employment as
such negotiator.

4. When Marino took office the City had contracts with several
unions representing different bargaining units of City employees
including Local Union HI073  of International Association of Fire
Fighters, AFL-CIO (Fire Union), and the Police Union.

5. Both the fire and the police contracts were due to expire
according to their te,rms  on June 30, 1976.

6. Negotiations for a new contract with the Fire Union began
in March 1976 and ended in agreement at a meeting on June 21, 1976.

7. The fire contract'that resulted from these negotiations was
a two year contract and provided for a 3% increase in compensation
for the first year (1976-77) and an additional 3% increase for the
second year (1977-78). This contract also contained the following
provision which had not appeared in prior contracts:

"ARTICLE XXXIV  - RENEGOTIATXON
Sec. 1. The employer or the employee may request in

writing of each other during the term of this agreement,
the opportunity to renegotiate any particular article or
articles. Any such request  shall be submitted to either
the Chief of the Department, or the President of the fire
fighter's union, and shall contain therein the reasons
for requesting the renegotiation. Either party may accept
or reject the request for renegotiation. A rejection of
renegotiation shall be in  writing and contain therein the
reasons for any such rejection."

8. During the negotiations .leading  up to the fire contract the
Police Union's negotiations were also in progress and by *Tune  .?I,  1976,
had reached the stage where the Police Union had requested fact finding
(the first step in the binding arbitration process).

9. The Fire Union had asked for a provision assuring them parity
with the police on wages. At tne June 21, 1976 meeting Spada made a
commitment which was put in writing by Robert T. Eastwood, who was
then secretary--treasurer of the Fire Union, and initialed by Spada.

10. The notes so made and initialed read as follows:

"June 27, 1976.

The City will guarantee that if the Police or Local 466
obtain a higher settlement because of binding arbitration we
will maintain parity. They will not put it in the contract
because it was ruled illegal in New LoiYdo,,.  Must have a com-
mitment on acceptance or rejection today.

x x x
The City will guarantee that if the Police or Local 466

obtain 3 higher settlement beca'lse  of birdinS  arbitration
parity will be maintained with the fire fighters Union."

These notes remained in Fire Union custody till the hearing. There
is no evidence that copies.were  made or retained by Spada, or were
given or shown to any representative of the City until July 28, 1977.

11. At the meeting of June 21st the parties agreed that this parity
agreement would not appear in the formal contract because "Attorney
Spada stated that he thought it might possibly be troublesome for
either the City or the Union at some later time." (Tr.  I, 43).

12. At this meeting Attorney Spada proposed the renegotiation
ciause (as set forth in paragra,ph  7, sup)  explaining that t:ie City
"wouldn't put any other type of reopener l'n the contract" except one
"that either side could refuse if they thought the claim of the other
was not valid or the reasons for reopening were not valid." (Tr. I,
19-20). I'

. &t -‘2-
,



13. Spada did not have actual authority from Marino to enter
into a parity clause and Marino did not know of the agreement described
in paragraphs 9 and IO, supra, until July 28, 1977.

14. Spada did have actual authority to negotiate a contract,
including wages, with the various unions including the Fire Union.

15. It was the belief of the Fire Union members that a contract
negotiated by Spada would not be binding on the City unless approved

by the common council.

16. Up to this time Spada's  negotiated agreements had always
been approved by the mayor and the common council but there was no
evidence that any of these prior agreements had been illegal.

17. Spada conducted the early stages of the Police negotiations
for the City and continued to conduct them through the fact finding
process. He ceased to conduct them before the Police negotiations
entered the stage of binding arbitration.

When  the Police negotiations went to fact finding the City
(thro$h  Spada) had already reached agreement with other City unions
including public works and teachers (board of education) as well as
the Fire Union, for 3% increase for each year of a two year contract. .

19. Spada made the same offer to the.Police  Union in fact,find-
ing and cited the other settlements to the fact finder but not the
parity agreement. .

20. The fact finder, .on September 20, 1976,  recommended for the
Police Union a 3% increase as of July 1, 1976, a 3% increase on July
1, 1977, and a' 4% increase on January I, 1978.

21. The Police Union rejected the fact finder's report and the
matter went to binding arbitration,

.

22. Valdis Vinkels, Esq., and the Mayor represented the City in
binding arbitration proceedings. There is no evidence that either of
them knew of the parity clause until after the police contract was
consummated.

23. The City's brief and reply brief before the arbitration panel
were written by Vinkels. The Police Union made a last best offer of a
series of four four percent (4%) increases over two years, and argued
tha.t  this was needed to counteract the effects of inflation. The
Police Union urged that the City could afford this for policemen
because they were relatively few (about 70 out of about 1000). The
City's briefs stressed increasing taxpayer resistance to increased
taxes and pointed out that all City employees were similarly exposed
to the ravages of inflation and yet all had agreed to two 3% increases.
The brief went on to show that if all City employees had received what
the Police Union asked for it would increase the City's mill rate by
about 13% over two years. This part of the brief concludes thus:

"The  argument is not being attempted that all employees
of the City must be given the same wage and benefit increases
at all times. The argument, however: is being made that
substantial weight should be given to voluntary agreements
entered into through the collective bargaining process by
other employees facing the substantially same set of circum-
stances. This Union should be reauired  to justify its
demand on a greater share of the City budget. Such justifi-
cation is not apparent in any of the material presented to
this panel: As has been discussed, the bases for its wage
requests, inflation and City's ability to pay, apply equally
to all employees of the City of Middletown."

24. Neither of the City's briefs contains any reference to the
. parity clause and there, is no evidence that it was mentioned during-. -the a-rbitration proceedings.
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25. The City's last best offer on wages to the arbitration panel
was: a 3% increase effective July 1, 1976; an additional 4% increase
effective July 1, 1977.

26. On May 13, 1977, the arbitration panel granted the City's
proposal and a contract embodying'it.was  executed by the parties on
June 21, 1977.

27. Thereafter the Fire Union requested a meeting with the mayor
to consider renegotiation of wages under the provision set out in para-
graph 7, supra.

28.
August 11',

As a result of this request meetings were held on July 28,
and September 21, 1977. At these meetings the City was

represented by the mayor and the fire chief.
mayor was shown the Fire Union's notes

At the first meeting the

(Exhibit $9).
including the parity clause

This was the first time he had known of it and he said
he wanted to talk it over with "his people."

29. Marino showed Exhibit H9  to Democratic members of the common
council and consulted them about it.
meeting of August 11,

Thereafter at the renegotiation
1977, Marino  told the Fire Union representatives

that the City would honor the parity agreement, and at that and the
subsequent meeting the-parties- agreed to amend the fire contract to add
1% to the wages for the year 1977-78, or a total. of 4% raise for the
fiscal year July 1, 1977 through June 30, 1978.

30. On October 3, 1977, the common  council adopted a resolution
that the fire contract be so amended.

31. There were only 35 employees in the only fire district whose
employees are paid by the City. Funds were available iri the fire bud-
get to pay the extra 1% because a vacancy had not been filled.

32. An additional 1% was net given to the employees in any bar-
gaining unit except those represented in the Police Union and Fire Union.

Conclusions of Law

The parity agreement made by the City's agent with the Fire
Union'constituted  a practice prohibited by the Act on the part of the
Agent and the Fire Union.

2 . The agent did not have actual authority to make that agreement
on the part of the City.

3. The agreement itself and the circumstances under which it was
offered were so unusual and suspicious in nature that they sufficed to
put the Fire Union on inquiry about the agent's authority to make  the
agreement.

4. Th-e agent did not have implied, or apparent authority to make- -
the parity agreement on behalf of the City.

5. The City did not ratify the parity agreement until after the
Police Union had consummated its contract with the City so that such
---~*fl--+*-*  did net -n-r+itvdte  2 ~.rio!,s+~ip~  cf j-h.e -A-etI  CA  “.L.LA.‘“cl “*“I* ““li” ” 4 *

Discussion

This is a hard case. On the evidence before us it seems clear that
a prohibited practice was committed by both the Fire Union and the City's
bargaining representative. The most appropriate remedy would probably
be to compel the Fire Union to disgorge those gains which were the fruit
of the poisonous tree in favor of the Police Union. But the Police
Union has not sought this remedy and has not made the Fire Union* or
Spada parties  to these proceedings. The C$ty.j.s,  the only .respondent

.I
* The failure  to seek a remedy against a brother'un'ion may well spring
from Rttitudes  that have become deep-seated in the Long course of
labor history.

-4- .



and the only party against whom the Police Union seeks a remedy.and the only party against whom the Police Union seeks a remedy. WeWe
must, therefore, examine the possible bases of liability of the Citymust, therefore, examine the possible bases of liability of the City
for its representative's illegal act.*for its representative's illegal act.*

Both parties have ably briefed this question on the assumption
that the answer to it is to be found in the principles of agency law.
We shall analyze it on the same assumption. In a nutshell the appli-
cable principles are these: A principal is liable for those acts of
his agent that fall within the scope of his authority to act for the
principal, but not for other acts of the agent. For this purpose the

~;e~;~sp;g;~;~;;  y;y derive from (1) an actual express grant of it
a grant to be implfed in fact from what is

expressly granted; (3) a holding out of apparent authority by the
principal, or (4) ratification by the principal.- We shall examine
these in order, having in mind the underlying reason for these rules
which is this: The creator of an agency relationship has a right to
put limits on its scope and one who deals with the principal through
a known agent is bound to ascertain those limits whenever there is
anything about the situation that would make the reasonable man ques-
tion whether the limits are being transgressed. Hollvwvle  Ass'n. Inc.
v. Hollister, 164 Corm. 389, 397 (1973) ("In view of the duty of
inquiry placed on a party dealing with a known agent to ascertain
whether the agent is acting within the scope-of his authorityt;,.t%
defendant's failure to secure more thaR the recitation that Lsigner-
of cleeg7 was the secretary of the plaintiff Corporation hardly improves
their position."). The one dealing with the agent may, on the other
hand, assume that the agent i's authorized to do things which are
usually regarded as incidental to the object of the agency and he may
rely on the appearance of things created by the principal. Cohen v.
Hollowavs, Inc., 158 Corm.  395 (1969).

Mayor Marino was the statutory bargaining-tigent for' the City.
His delegee must draw his
the common council**).

actual authority from the mayor (or possibly
Mayor Marino denies that he gave Spada actual

authority to offer or enter into.an  illegal parity agreement and we
aCCCpt  thi3 tC?StiElGiLy. There is no evidence that the cc&non cotlncil
authorized the illegal clause. Under the circumstances we find that
there was no actual authority.

The- concepts of implied -authority and apparent authority are
technically distinct and there may be need for keeping them.separate
in some situations. In the present case, however, they tend to
coalesce and we treat them together. The Connecticut test has been
recently stated by our Supreme Court thus:

"The issue of apparent authority is one of fact to be
determined on two criteria: first, on the conduct of the
principal in holding out his agent as having sufficient

authority to include the action in question: and second,
on the reasonable belief of a party acting' in good faith."
Hollvwyle  Ass'n. Inc. v. Hollister, supra, 158 Conn. at 407-8.

-_ - _
The City claims that an agent's authority to do an illegal act '-

(make a parity agreement) cannot be implied from his authority to do
a legal act (negotiate wages) and cites authority to this effect. Thus
it has been stated: "nor can the authority to do an illegal act or an
p&c% t&t is ~r*nCv-~nv  fn~v.~v~u~J-.yv sound public pclicy-ba  implied frcm the ?ut!?.or-
ity given to do a lawful act." 3 Am. Jur. 2d Agency fl 71. See also
Coolev v. Eskridge, 125 Colo. 102, 111-112, 221 P. 2d 851 (1952).

This proposition, however, is probably too broad. A principal
who had authorized his agent.to  sell property is bound by the &gent's

* Since Spada aas not made a party and was not called as a wj.tness
we can only draw conclusions (which do not bind him) from the partial
evi&ence and arguments before us.

** The Act seems'to preclude this possibility. We cover it siinply
out of excess 01 caution. -



fraudulent misrepresentations about that property even where the agent
has been expressly forbidden to make false statements.
Sharkev v. Burlingame Co.,

See, e.g.,
131 Or. 185, 282 Pac. 546 (1929). And there

is at least some authority that a lender is bound by his agent's
usurious exactions even though he does not know of them,
Bln~er , 85 Minn. 242, 88 N.W.  845 (1902),

Robinyonv .

to oe the other way.
thou h the gener-le seems

&nks v. Flint, 54 Ark. f
Haymond v. Fi.rst Nat. Benk,

0, 145 S.W.  769 (1890);
115 W.Va. 345, I76 S.E. 239 (1934); 3 Am.

Jur. 2d Agency S 272 (principal not liable for usurious agreement of
agent made without knowledge or consent of principal "and under circum-
stances which do not impute knowledge thereof.")

There was far more in this case, however, to put the Fire Union
on inquiry than in the fraud and usury cases, cited above. Here Spada
not only offered an illegal pact but he, an attorney, announced its
illegality and gave that as the reason for not putting it in the formal
contract (which would become a public document). What he offered, in
effect* was an illegal under-the-table agreement not to be disclosed
to anyone but the immediate parties. Moreover the Fire Union believed
(perhaps erroneously) that no agreement would bind the City without
common council approval - and this would be a public proceeding. We
hold that this combination of circumstances was so unusual and so
suspicious in nature as to put-the Fire Unionon  inquiry about t'ne
agent's authority to make the offer. Cf. Zazzaro v. Universal Motors,
Inc., 124 Conn. 205 (1938),  where authority to sell car and-take ncte
payable to seller did not include apparent authority to receive payment
of note .without  surrendering it. _

It is true that the agent nurnorted  to make the parity agreement
on the City's behalf. The words were that "the City will guaranteet'
parity. .-But ,these  were the words of:&. agent.and  not the principal

and the,basis for implied or apparent authority mustbe  found in the
acts of the principal or in admittedly authorized acts of the agent.
Lewis v. Michi&n  Millers Mu-t. Ins. Co., 154 Conn. 660, 665 (1967).- -

l?or the reasons stated above we hold that the cgcn% had neither
implied nor apparent authority to make the parity agreement with the
Fire Union on the City's behalf.

This brings us to-the question of ratification.
that the Police Union may have suffered

It is-possible -
some disadvantage end the City

received some benefit from the parity agreement during the early stages
of the police negotiations while they were still being conducted by
Spada. There is no evidence, however, that the principal (e.g. the
mayor or possibly the common council) knew of this benefit at that
time and there can be no ratification by the principal through the
receipt of benefits unless the principal realizes that the scurce of
these benefits is the agreement by his aTent. Bond Rubber Corp. v.
Oates Bros.. Inc., 136 Conn 248, 25.1  (1929) (ratification exists upon
finding of "acceptance of the results of the act with an intent to ratify,
and with full knowledge of all the material circumstances.tt)'

When Mayor Marino was faced with the parity clause on July 28, 1977,
knowledge of the illegal agreement was clearly brought.home  to the City
and its act in tlhonoring'l the agreement clearly did amount to a ratifi-
cation of it, but this does not help the Police Union's case because &

- that time'thePo'lice  ConEfact  .had  alreadvbeen consummated.- - The vjn=e
of a parity agreement is that it interferes with the third party's
right to untrammeled bargaining by imposing a burden on that bargaining
created by a contract to which the third party was not privy. In plain
language parity is wrong because it makes a police union carry the fire
union on its back on account of an agreement between the fire union and
the city.
disappears.

Once the palice  contract has been consummated, this reason
Thus by the time that the City ratified the erstwhile

illegal parity agreement it no longer constituted a violation of the

* It must .again be emphasized that these findings are based.solely  on
evidence taken at the hearing in a proceed:ing  to whi.ch Spada was not
a party and in which he was not called as a witness,

_
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Act by restraining the Police Union in the pursuit of its rights
under the Act.

It is true, of cotirse, that ratification is given a retroactive
effect for some purposes. Thus it may entitle the beneficiary of
the ratified agreement to past as well as future benefits. But that
notion has no relevance in present context. The question before us
is whether the City had guilty knowledge of the offending parity
agreement while i-t was bargaining with the Police Union. We find
no basis for such a conclusion in the record.

DISMISSAL OF COMPLAINT

By virtue of and pursuant to the power vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act,
it is

ORDERED, that the complaint filed herein be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/ Fleming James, Jr.
Fleming James, Jr., Chairman

. s/ Kenneth A. Stroble
Kenneth 1. Stroblc

--*s/ Fred Caracciolo
Fred Czacciolo

TO:

The Honorable Anthony S. Marino
Mayor, City of Middletown
Town Hall, Municipal Building
DeKoven Drive B Court Street
Middletown, Connecticut 06457

Frank O'Neill, City Attorney
Municipal Building, Town Hall
DeKoven Drive & Court Street
Middletown, Connecticut 06457

William W.  Wilson. Assistant Director

CERTIFIED (RRR)

Middletown Police'Union  Local HI 361
and Council #'l5. AFSCME. AFL-CIO CERTIFIED (RRR)

746 Chapel Street; Room 26
New Haven, Connecticut 06510

Frank J. Raccio, Esq.
Kopkind, Flynn & Raccio
I32 Temple Street
New Haven, Connecticut 06510
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