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DECISION -' '-
and

DISMISSAL OF COMPLAINT

On December 5, 1977, Bristol Board of Education (Complainant)
filed'with the Connecticut State Board of Labor Relgtions  (Board)
an amended complaint alleging that Bristol Federation of Teachers
(Federation) had engaged and was engaging in practices prohibited
by the Act Concerning School Board-Teacher Negotiations (Act) in
the following manner:

1.

2,

3.

* 4.

5.

On or about June 1, 1977 the Bristol Board of Education and
the Bristol Federation of Teachers entered into a collective
bargaining agreement covering the period July 1, 1977 through
June 30, 1979 providing in part that the parties would renego-
tiate regarding Schedule A-2 of the collective bargaining
agreement on or before November 1, 1977, with the proviso
that the total amount of new money available in such nego-
tiations would be $3,500.

'On September 29, 1977, the Bristol Board of Education
received a grievance from the Bristol Federation of Teachers,
signed by its president, claiming that the Board is guilty of
sex  discrimination in the payment of salaries on the A-2
Schedule, and requesting that salary adjustments be made _ -_r"or femaie spo&s  coaching poviiiona  uvela  and tibvve  the riebu-
tiated $3,500 limit.
This action constitutes a repudiation by the Federation of
the 1977-79 collective bargaining agreement, including but
not limited to Schedule A-2 in that it challenges the validity
of a salary schedule which the parties mutually agreed upon.
This action also constitutes a repudiation of the 1977-79 col-
lective bar aining agreement in that it seeks to eliminate the
negotiated fi 3,500 limit on ~PIW  money to be applied to the A-2
-Schedule.
In the course of negotiations culminating in the 1977-79 con-
tract, the Bristol Federation of Teachers propoosd language
which would have changed the longstanding practice and con-
tTact interpretation of the Bristol Board of Education in



regard to salary schedule placement of teachers who convert
from part-time to full-time service. Said proposals were
subsequently withdrawn, and the parties agreed to leave the
contract and practice unchanged.

6. On or about November 22, 1977, the Bristol Federation of
Teachers filed a grievance under the 197'7-79  contract claim-
ing that the Board's salary schedule placement of teachers
who convert from part-time to.full-time service is in vio-
lation of the contract. Said grievance claims by way of
remedy a retroactive change in the Board's practice to con-
form to the proposal which was made and subsequently with-
drawn in contract negotiations.

7. This action constitutes a repudiation of the 1977-79 collec-
tive bargaining agreement in that it seeks to add a provision
not included in the contract, and seeks to circumvent the
negotiated agreement not to add such a provision to the
contract.

8. Individually and collectively, these actions constitute a
failure to negotiate in good faith; an attempt to avoid col-
lective bargaining through use of the grievance and arbitra-
tion provisions of the contract; and therefore a violation
of Connecticut General Statutes Section 10-153(c)(3).

After the requisite preliminary steps had been duly taken the
matter came before the Board for hearing on January 24 and March 7,
1978, at which the parties appeared and were fully heard. Both
parties filed written briefs which were received on May  15, 1978.

On the whole record.before us we make the following findings
of fact, conclusions of law, and order.

Findings of Fact

1. The Bristol Board of Education is an employing board of
education subject to the Act.

2. The Bristol Federation of Teachers is an organization for
professional and economic improvement within the meaning of the
Act, and has at all material times been the statutory bargaining
representative of employees of the Board of Education constituting
a teachers' unit as defined in the Act.

3. In the fall of 1976, the Board of Education and the Federa-
tion commenced negotiations which led to agreement on a collective
bargaining agreement (Contract).

4. The Contract and its predecessors contain a schedule A-2
which provides extra compensation for teachers appointed to extra
curricular posts such as coaching. These activities are divided
into classifications and the classific,ations carry different rates
of compensation. In each case the compensation is a fixed percent-
age of the "maximum bachelor's degree salary step for teachers."

5. In the negotiations in 1974 and ?975 which led in eac.h
case to a collective bargaining agreement, the Federation's pro-
posals concerning schedule A-2 had been for an across-the-board
raise in the percentage figures applicable to the various classi-
fications. These proposals had not prevailed.

6. In the negotiations that preceded the Contract the Federa-
* tion made proposals for changes in the A-2 schedule. The exact

nature of these changes was not disclosed by the evidence (I, 23).
The issues raised by these proposals were not resolved in negotia-
tions or in mediation. At no time during the course of negotiations
or mediation did the Federation raise the question of discrimina-
tion based on sex or of compliance with Title IX of the federal
Education Amendments Act of 1972 (86 Stat. 373, 374) or of section
IO-152 of the Connecticut General Statutes.
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7. Since negotiation and mediation did not resolve the
differences between the Board of Education and the Federation,
the dispute over the contents of the new contract went to arbi-
tration pursuant to the Act. In oral argument before the arbi-
tration panel the Federation did not mention Title IX or section
IO-152 of the Connecticut Statutes and there was no discussion
of these matters by anyone.

8. In its written brief submitted to the arbitrators the
Federation included the following statement:

Title IX federal regulations have been in effect since
July of 1975. Yet no changes have been negotiated on
the A-2 schedule to accommodate anything required by
the regulations themselves, or as a result of what has
come out of the system's self-evaluation under Title IX.

In its written proposals to the arbitrators the Federation included
the following:

Payment for coaches of girls' sports shall be in com-
- pliance  with Title IX and Conn. Gen. Stat. IO-152,

9. After the arbitration hearings the panel issued an award
which included the following:

Extra Curricular Activities Salaries. The panel awards
an amount not to exceed $3.500 to be used for extra
curricular activities salaries, It suggests that a
committee consisting of an equal number of representa-
tives appointed by the Federation and by the Adminis-
tration be established to review the present schedule
A-2 in the exact and to recommend allocation of the
awarded amount for the following:

A. Any new coaching or extra curricular activity
to be added to the schedule; and . ,

B, any modification of the present schedule based
on a measure of relative weight given to each
coaching or other activity.

Implementation of the committee's recommendations shall
be subject to agreement by both parties.

10. On June 21, 1977, the parties executed the Contract to be
effective through June 30, 1979, which contains the following pro-
visions in schedule A-2:

EXTRA-CURRICULAR SALARY DIFFERENTIAL
BOARD OF EDUCATION

A=TIVITIES  REMUNERATION
Remuneration for coaches and for other activities will

be based on maximum bachelor's degree salary step for
teachers. In determining mathematical computations the
amount of time required in each of the activities, respon-
sibiiities involved, number of participants, etc., have

.

been considered.
(5)  years.

Range is from minimum to maximum in five

All positions on the A-2 Schedule will be annually
filled by the Board upon recommendation of the Superin-
tendent.

Teachers shall have the opportunity to apply for these
positions at any time during the school'year.

The incumbent in the position shall automatically be
considered for reappointment without having to apply,
except when the incumbent has indicated that he no longer
wants the position.



On or before November 1, 1977, a committee consisting
of an equal number of representatives appointed by the
Union and by the Board shall review the present Schedule
A-2 and recommend allocation of an amount not to exceed
$3,500 (over and above the cost of the current Schedule
A-2 for the 1977-78  school year) to be used for the
following:

a. any new coaching or other extracurricular
activity established by the Board to be
added to the Schedule, and

b. any modification of the present Schedule
based on a measure of relative weight
given to each coaching or other activity.

The activities are divided into classifications as
outlined below:

LThe posts under each classification from A-G are listed,7

11. A committee has been appointed pursuant to this provision
of the Contract and it has begun its consideration of the problem
but no allocation of any part of the $3,500 had been made at the
time of the hearings before this Board.

12. For a long time before the arbitration award one of the
teachers employed by Complainant, Joann Galati, had been active in
pursuing the cause of equal pay for equal work for women. Galati
held a coaching position under schedule A-2 and she had long main-
tained that the schedule failed to comply with Title IX and the
Connecticut statute. She was a member of a Title IX committee which
had made recommendations ,that  she felt had been sidetracked by the
chairman of the committee. She had filed a grievance in the manner
provided by a Board of Education bulletin of August 25, 1976,
announcing its acceptance of Title IX and its intention to conform
to the Title.
formation."

This grievance had been denied for "inadequate in-

13. Galati then approached James Doyle, president of the
Federation, in September 1977 and requested the Federation to
file a grievance on her behalf.

14. Doyle did, on September 27, 1977, file the following
grievance:

The Bristol Federation of, Teachers, in its own behalf
and in behalf of affected female coaches and/or advisors
covered by the A-2 Schedule, in accordance with the appro-
priate provisions of Article 6, hereby initiates and files
a grievance, requesting that a hearing commence at Level
Two and claims the following:
1. The Bristol Board of Education has consistently

resisted the concept of 'lequal,pay  for equal workt'
in establishing amounts to be paid for extra work
on the A-2 Schedule.

2. Certain female coaches are being paid less than
male counterparts.
It is the claim of the BFT that such practice is a

CONTINUING VIOLATION of the following:
1. Article 4:1 (Fair practices... SEX DISCRIMINATION)
2. CGS IO-152 (Discrimination in s;?laries  of teachers)
3. Title IX-H&  (Sec. 901 902 Education Amendments of

1972, 86 Stat. 373, 37t
4. Federal Equal Pay Act

As a remedy, the Bristol Federation of Teachers
'demands that the Bristol Board of Education take the
following steps:
(a) That discrimination in wages paid according to the

A-2 schedule cease.
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(b) That teachers be paid on the basis of equal Pay
for equal work.

(c) That the $3,500 mentioned on page 37 of the con-
tract NOT BE UTILIZED to affect such changes.

15. Neither Galati nor Doyle nor any other spokesman for the
Federation actually believed that the arbitration award or the
Contract provision (set forth in paragraphs 9 and 10, supra) was
intended to cover inequitres  in the A-2 schedule attributable to
sex discrimination.

16. The Contract and its predecessor contain the following
provisions:

ARTICLE 23
SALARIES AND PAYCHECKS

x x x
23:2.2 Teachers who have completed at least ninety-

one (91) school days of service during the year and whose
performance is satisfactory shall be advanced one step on
the appropriate salary schedule.

x x x
23:8 All salary schedules, including payment for

extra-curricular activities and differentials, shall be
arrived at through negotiations between the Board and the
Union. In no case shall the Board negotiate any salary
differentials individually with members of the bargain-
ing unit.

17. For some years it had been the practice of the school
administration to give teachers transferring from part-time to
full-time service one-half step credit for each year of part-time
service for the purpose of placement on the salary schedule as a
full-time teacher.

18. On one occasion, however, a teacher making such a trans-
fer was given full credit for each year of part-time teaching.
The administration then claimed that this was done through error
and req,uested  the teacher to refund what was asserted to be over-
payment in her salary. The Federation filed a grievance addressed
to this request and the board of education upheld the grievance so
that the teacher was not required to make any refund.

19. In the negotiations leading up to the Contract the Federa-
tion made the following proposal, among others:

23:2.2 CHANGE  TO READ AS FOLLOWS:
Teachers who have completed st  least ninety-

one (91) school days of service, either full time or
part time, during the year and whose performance is
satisfactory shall be advanced one step on the appro-
priate salary schedule,

20. These negotiations went to mediation before Peter Adomeit,
a recognized authority on labor law.

21. In the course of mediation Adomeit told the Federation
negotiators that they would lose nothing by dropping the proposal
set out in paragraph 19,  sunra, since the present contract language
required the result wished by the Federation and the practice dc-

' scribed in paragraph 17, supra,
of the existing provision.

constituted a "continuing violation"

22. The Federation negotiators then withdrew the proposal
without tendering any explanation for that action to the Board's
negotiators.
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23. The Contract as executed contained the same language as
its predecessor had, set out in paragraph 16,  supra.

24. After said execution the Federation filed a grievance
alleging that the practice described in paragraph 17, sunra, con-
stituted a violation of the provisions in the Contract set out in
paragraph 16, supra.

25. During the negotiations the Federation spokesmen were
aware of the practice described in paragraph 17, sunra.

26. At the time of filing the grievance the Federation
officers believed it to be well founded.

Conclusions of Law

1. Whether the filing of a grievance under a contract pro-
viding grievance machinery can under any circumstances constitute
a practice prohibited by the Act, left open.

2. The filing of such a grievance does not violate the Act
unless the grievant actually knows that the claim embodied in the
grievance was settled in prior negotiations.

3. The evidence here does not persuade the Board that this
was the case.

Discussion

In its opening statement at the first hearing before this
Board Complainant's counsel put its case thus:

"/T/he Federation filed these grievances in bad
faith in the sense that they were knowingly and will-
fully attempting to achieve a benefit which they knew
that the existing contract as negotiated did not entitle
them to." (Tr. I, 14).

The only conduct complained of is the filing of two grievances:
one addressed to asserted sex discrimination in the A-2 schedule,
the other to the giving of only half credit for years of part-time
service. Each grievance alleges a breach of the Contract by the
Board of Education. But the Contract expressly provides for the
filing of grievances where an employee, a group of employees, or
the Federation (YJnionl')  complains of a "misapplication, misinter-
pretation or violation of this Agreement." (Art. VI, 88  6:1.1,
6:1.2). The most striking feature of the present complaint, then,
is that it charges as a violation of the Act conduct which on its
face is perfectly proper. There is no assertion here of conduct
which is prima facie, illegal or improper (such as a strike or job
action), or even neutral (such as an employer's unilateral change
of working conditions).. Here the Federation followed the forms of
law provided by the Contract and engaged in an activity which is
entirely consistent with the Act: the filing of a grievance.

This does not necessarily preclude the possibility that such .
conduct may constitute a prohibited practice. It has long been
recognized that a party may commit a wrong by conduct which follows
the forms of law, witness the familiar tort of malicious prosecu-
tion. One may abuse the forms of law and if he uses them for a
demonstrably improper purpose he is not protected by the technical
propriety of his actions. But while the law has recognized this

. possibility it has consistently put a heavy burden of proof on one
who asserts its occurrence in any,given  case. People should gen-
erally be encouraged to seek redress for grievances (real or
imag#.ned)  through the forms of lad and tribunals are reluctant to
discourage such desirable conduct by imposing liability or stigma
upon those who enga,e  in it. See I, F. Harper & F. James, Law of
;;;;t;,  Ch. IV (19567; W. Presser, Law of Torts, Ch. 22 (4th ed.

. We think these considerations are fully applicable here.
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What civil courts are to society at large the grievance-arbitration
machinery is to the field of labor relations. The availability of
legal redress was meant (at least in part) to be a substitute for
private vengeance; grievance-arbitration procedures are meant (at
least in part) to supplant the strike and the lockout as means of
settling labor disputes. This Board should be very cautious about
entertaining a doctrine that penalizes resort to this favored method
for resolving disagreements.

Here the Board of Education claims that the Federation "knew
that the existing contract as negotiated did not entitle" grievants
to the remedy they sought so that the very filing of the grievances
constituted a repudiation of the agreement which the Federation had
just made, and further that the totality of the Federation's con-
duct showed that it filed the grievances in bad faith. This con-
duct, it is claimed, constitutes (or perhaps, demonstrates) a
failure to bargain in good faith.

We have not until now had occasion to address the precise
problem thus presented. But see City of New Haven, Case No. MPP-
3058, Dec. No. 1325 (1975) p. 2. The Federation does not claim
that-the filing of a grievance could never constitute a practice
prohibited by the Act, but contends, rather, that it did not do so
under the facts of the present case. In this posture of the record
we shall assume, without deciding, that the filing of a grievance
mav constitute a prohibited practice under some circumstances. On
that assumption we hold that the filing of a grievance will not
violate the Act unless complainant susta,ins  the burden of proving,
by a fair preponderance of the evidence. that respondent filed the
grievance in actual subjective bad faith in the sense that it knew
the issue presented by the grievance was settled in prior nego=
tions so that the grievance itself amounted to a repudiation of an
agreement previously reached.

Of course such actual bad faith may be shown circumstantially,
as where the claim embodied in the grievance flies in the face of
clear contractual language. But unless we find sutih  bad faith, we
shall not find a prohibited practice. Since the Board of Education
alleges that bad faith repudiation of the Contract existed here, we
shall analyze the basis of our conclusion that there was no such
thing in the case of each grievance.

I.

The grievance addressed to the A-2 schedule presents a close
question. In its brief before the arbitrators the Federation did
mention a claim that the A-2 schedule failed to reflect the require-
ments of "Title IX federal regulations"
coaches of girls'

and asked that payment for
sports betlincompliance  with Title IX and Conn.

Gen. Stat. 10-152." But there was no other reference to this claim
in negotiations or in argument to the mediatcr  or the arbitrators.
And it is not at all clear that the arbitrators were responding to
this claim when they recommended the provisions for the $3,500 fund.
This was to be used for two enumerated purposes: (a) new positions
(clearly inapplicable), and (b) "any modification of the present
schedule based on a measure of relative weight given to each coach-
ing or other activity." The same language is found in the Contract
itself. Certainly if provision (b) had been intended to cover in-
equities based on sex clearer language could have been found to
express that intent. The most obvious meaning of the language
actually used is that it refers to inequities resulting from changes
in the content of coaching jobs that had taken place in the course

. of time, rendering some of them more arduous, others less so, than
they had been when the schedule was originally drawn. To be sure
this may have reflected in part an increasing attention to girls'
sports (e.g. more participants, more games, etc.), but it dould by
no means cover the whole field of Title IX or the Connecticut stat-
ute. In sum we do not find from the language.used  or its bargaining
background that the Contract so clearly included sex discrimination
among the inequities to be covered by the 963,500 fund that the
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Federation must be acting in bad faith to claim otherwise. Nor
do we find any other basis for attributing subjective bad faith
to the Federation in filing this grievance.

We do not mean to suggest that we would conclude that the
grievance has merit. It may well be that an arbitrator would
find that the $3,500 fund set up by the Contract  was meant to
cover inequities flowing from sex discrimination and dismiss the
grievance. All that we hold here is that the language and history
do not so clearly require this result that the grievance must be
taken to repudiate the Contract.

II.

The filing of the grievance addressed to the practice of
granting half credit for years of part-time teaching did not con-
stitute a prohibited practice.

The Complainant's reasoning is this: The language of the for-
mer contract had been author tatively construed by an (almost)
uniform practice to grant only half credit for years of part-time
teaching. The Federation acknowledged this by making a proposal
in recent negotiations that would expressly change the contract
language to require the granting of full credit for years of part-
time teaching. When the Federation withdrew this proposal it in
effect agreed to a continuation not only of the former language
but also of the former practice. The grievance challenges the
former practice and therefore repudiates, the agreement.

This argument embodies a possible interpretation of the
Federation's conduct and it may well be that an arbitrator will
deny the grievance because'of the past practice and the acceptance
in the new Contract of the language associated with it, but that
is not the question before us. We have only to decide whether the
grievance is a bad faith repudiation of the agreement and, there-
fore (under our initial assumption), a violation of the Act. We
find no repudiation. We find instead that the grievance is a good
faith attempt to obtain an interpretation of the Contract by the
tribunal provided by the Contract itself for the resolution of such
questions. In coming to that conclusion we draw inferences differ-
ent from those urged upon us by the Complainant about the Federation's
course of conduct.

When a bargaining representative is faced with a practice that
IS  objectionable to its members and of doubtful validity under the
collective bargaining agreement it has (at least) two courses open
to it under the law. It may challenge the propriety of the practice
under the contract by invoking the grievance-arbitration procedure
and it may seek to get a provision through negotiation that will
clearly outlaw the practice. 'These remedies are not mutually exclu-
sive and the resort to one does not constitut,z  an irrevocable
election to pursue that remedy alone. It is a common. thing for
bargainers and lawyers to try first one approach and then' another, "
and there is nothing unfair about this so long as conduct is not
d?;;{$ve  and there is not a clear flouting of agreements already ‘

Here we do not find there was either. Obviously the
grievance-arbitration route is frought with difficulty because of
the past practice.
tiations.

So the Federation tendered a proposal in nego-
We do not find that this constituted an acknowledgment

that the practice was sanctioned by the Contract; it was simply a
resort to one of the recognized ways to get that practice changed.
When the Federation found this route blocked by adamant refusal and
was told by a recognized authority on labor law that the grievance

* route was better, it withdrew its proposal. In doing so it agreed
t0  a continuation of the,former  contract language  with all the
freight of past practice for whatever that was worth. But we do
not find that this necessarily constituted an agreement to the
interpretation put upon the language by Complainant and we do not
think Complainant was reasonable or realistic in assuming that it
did under the facts of this case, Acceptance of the language did
not  imply a covenant not to test the interpretation of that language
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in the manner provided by the Contract. It only meant that the
Federation agreed to live with that language for the duration of
the Contract. If Complainant read more than that into the Feder-
ation's tInexplained  withdrawal of its proposal, it did so at its
peril. The withdrawal itself was equivocal and entirely consis-
tent with the Federation's later action in filing the grievance,
and there was no conduct or utterance acccmpnnying the withdrawal
which was calculated to mislead the Complainant in this respect.

To be sure the Federation will have a heavy burden in arbi-
tration to overcome the effect of past practice but we cannot say
that the legal effect of this practice is so clear that the Feder-
ation must be acting in bad faith to ask an arbitrator to disregard
it. Past practice, after all, is only an aid to construing con-
tractual language. '!Jhere it is acquiesced in it may represent the
practical construction of the contract by the parties who made it,
but it will not always prevail, Occasionally language may be so
clear that it precludes construction. And there may be questions
about the extent of acquiescence (as the present record suggests).
.Such  considerations here raise doubts about the legal effect of
accepting the same language in the new Contract as well as about
the interpretation of the former contract. These are questions
for the arbitrator. All we hold is that the answers to them are
not so clear that it must have constituted bad faith to raise them
in the proper forum.

O R D E R

By virtue of and pursuant to the power vested in the Connecti-
cut State Board of Labor Relations by the Act Concerning School
Board-Teacher Negotiations, it is

ORDERED, that the complaint filed herein be, and the same
hereby is, dismissed.

CONNECTICUT  STATE BOARD OF L.ABCR RELATIONS

B Y
Chailr;man

Q*W
Kenneth A,. Stroble
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