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DECISION AND ORDER

On September 17, 1975, the National Association of Municipal
Employees, hereinafter the Union, filed with the Connecticut State
Board of Labor Relations, hereinafter the Board, a complaint alleging
that the Shelton Board of Education, hereinafter the Municipal Employer,
had engaged in prohibited practices in violation of Section 7-470(A)
and 4 of the iQ.nQ.cigal  Employee Relations Act, hereinafter the Act,
in that the said Kunicipnl Employer has unilaterailv withdrawn from
wupiuyet?S in the oargalnlng  unit R graduated wage progression for
those employees who have not reached maximum pay.

The Union requests a statutory remedy including, but not limited
to, restoration of the above benefit retroactive as of date of with-
drawal.

After the requisite preliminary steps had been taken the matter
came on for hearing before tie Board on April 23, 1976, at which time
the parties appeared and were represented by counsel. Full opportunity
was given to adduce evidence, examine and cross-examine witnesses,
make argument, and file written briefs. Briefs were filed by both
p a r t i e s .

Upon the full record before the Board the following findings of
fact and conclusions of law are made.

Findinas of Fact_

1. The Shelton Board of Education Is a municipal employer within
the meaning of the Act.

2. The National Association of Municipal Employees is a labor
organization within the meaning of the Act and received certification
on May 29, 1975.

3. The parties have a collective bargaining agreement between
them which reads as follows: that it shall remain' in full force and
effect to and including June 30, 1973, and shall be automatically
renewed for succeeding periods of twelve (12) months unless negotiations
for a new agreement are requested in writing, accompanied by proposals
for renewal or modification by either party no later than any January 2
hereafter, commencing with January 2, 1975.

The contract was terminated on June 33
negot?itions have been ongoing since July 7 19%

19'75 and repeated
The last meeting

testified to was February 11, 1976. A con&act  oifer  was received by



the Union on April 22, 1976, as testified to by Stanley Krivicky,
staff representative for the Union.

The Municipal Employer raised an objection on the basis of
juris&ction  stating that the complaint appears to be with regard to
the interpretation of a contract and is not duly and justifiably before
this Board. Jack Desmond, representative of the Municipal Employer,
stated a grievance concerning this case was filed prior to the expira-
tion date of the contract with the Board of Mediation and Arbitration.

6.' "NAMEtl  received certification prior to the expiration date
of the contract. This contract was previously with the Food, Beverage
and Express Drivers Local Union No. 145 affiliated with the Teamsters.
They previously had the grievance in arbitration and when NAME receive3
the certification, Local Union No. 145  withdrew the grievance. NAM2
then filed the grievance again with the Board of Mediation and Arbitra-
tion where it is currently on file.

7. Testimony has Indicated that the grievance before the Board
of Mediation and Arbitration relates to a contractual question regard-
ing an interpretation of Article V, Section C pertaining to the non-
payment of a five percent (5%) wa

7
e increase mandated in the second

year of the contract. (Exhibit 2 . '

8. The alleged prohibited practice claim before the Board concerns
whether or not the Municipal Employer unilaterally withdrew a graduated
wage progression for those employees who have not reached maximum pay.

Educa%on
Joseph Ferrigno was Business Manager for the Shelton Board of
from August 1969 to September 1974. He testified that there

had always been a wage progression for the classification of custodians
that was automatically paid after their 12th, 24th, 36th, and 48th
month of employment.

10. Testimony has indicated there is no written provision in the
contrrict in effect to June 30, 1373 (Exhibit 4) nor in the previczr
contract which became efIec%clve  to June  ju, 'by/-I \~xh~‘uit j, .;h.aL  a
person receives an increase after twelve months, thirty-six months and
forty-eight months. The current contract (Exhibit 3) which became
effective July 1, 1972 to June 30, 1975, however, did contain the
statement indicated in paragraph 7, supra.

11. There is no reference in Section V Wages or in the attached
Appendix A of Exhibit 3 to any wage or progression based on years of
service or on the anniversary date.

12. The Municipal Employer contends that there is s different
method from that contained in the two prior agreements for the payment
of wages In the last contract (Exhibit 3), and this revised plan was
agreed to in negotiations and confirmed by the signed agreement.

13. On June 30, 1975 the contract (Exhibit 3) expired without a
successor agreement having been reached. Stanley Krivicky testified
that after extensive negotiations an offer on the contract was made
on April 22, 1976. This would indicate there was no impasse and any
change in the priorpractice was made during the time negotiations
were pending. This would constitute a prohibited practice.

14. Mr. Krivicky testified the wage progression as it has been
practiced for many years was based on length of service and the anniver-
sary date of the employment of the person involved. Example: If you
were employed in October, the contract would call for a five percent
(5%) raise in June of the following year, Then on your anniversary date
in October of the following year you would automatically receive pro-
gression to the next step. This method he stated "as a progression on
length of service."

15. The testimony of Darryl Ellis, Presideat  of the Union, attests
to the fact that the wage progression is a separate issue and matter
from the five percent salary increase. Mr. KluLs  stated his anniversary
date was July 1st which coincided with the begiuining of the second year
of the contract. At that time his wages were %mcreased  from $3.35 to
$3.55 per hour which was in accordance with Appendix A of Exhibit 3.
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At that time he also received the additional and simultaneous increase
of five percent (5%) of the $3.55 or eighteen cents (.18) which amounted
to his hourly rate of 53.73. The increase from $3.35 to $3.73  per hour
for Mr. Ellis was attributable to his wage progression from Custodian I
to Custodian II, plus the additional five percent (5%) raise mandated by
Article V Section C of the contract. He further stated to the best of
his recollection, the date of raise was July 1, 1974.

16. Mr. Ellis further testified that there were approximately
fourteen other employees who did not receive the subject raises as he
did because their anniversary date was after the expiration of the
contract and under the past practice of the contract if it had been
continued, they would have been given a progression step in their
salaries. He also stated there were no employees who received a pro-
gression increase on July 1, 1975. *

Conclusion of Law-
1. The unilateral change in past practice concerning wages during

ongoing contract negotiations by the Municipal Employer constitutes a
prohibited practice in violation of section 7-470(a)(4) of the Act.

Discussion_

The problems for the Board to decide in this case are concerned
with two issues: First, the oroblem of jurisdiction in this matter and
whether or not the case.is  justifiably before our Board rather than the
Board of Mediation end Arbitration; and second, if rightfully before
our Board, 'was a prohibited practice committed when the Municipal
Employer allegedly unilaterally withdrew from the employees in the bar-
gaining unit a graduated wage progression-for those emdoyees  who had
not reached maximum pay? It is our opinion that the matter pending
before the Board of Mediation and Arbitration is one of a contractual
nature which relates specifically to the non-payment of a five percent
$zt!-yagpI i~rzi"t  ;In t@ second year of the contract mandated bv
-_- ,,-,c a ..".I, rLl...--l ..dJ.L,a..,.,l  -f 4-L.. r..L*--4-l  L ..*  -^. , -"".,_e._  -. ---- .b..-......-..-  .^b  ..-------..,--  .A_  -1-e --I........-...-  ..-.m-
progression paid on the anniversary date of a person's emp1oymen.t  and
based on the length of service, is the matter before our Board and is
a separate issue.

The Union's claim for the wage progression, in addition to a general
raise, is based on past practice, as there is no provision in the current
agreement as such for wage progression. The current agreement (Exhibit 3)
does have a definite changekin the language of the wage provision which
changed from a practice of wages based on years of service to one which
the Municipal Employer states will provide a mch higher first year per-
centage raise resulting in a more beneficialmge structure for t'ne
members of the bargaining unit.

However, both parties are in agreement that negotiations were on-
going at the time with an offer being received by the Union on April 22,
1976, the day before the Board hearing.

In Citv of Bridgeoort,  Case No. MPP-2932, Decision No. 1319-A, the
Board held that during contract negotiations the employer is not free
to change existing conditions unilaterally even where existing conditions
are not protected by contract.

In Windsor Police De artment Case No. MPP-2255, Decision No. 1064,
dated May&diY?G~ as follows:

We do not find it necessary to determine in this case whether
the Contract provides for automatic step increases (and thereby
supersedes the conflicting provisions in the personnel rules), or
whether the step increases are intended to be governed by the rules
which make increases depend on merit and subject them to the Mana-
ger's discretion. The evidence is clear that increases were granted
uniformly before the Contract expired and that they have been with-
held uniformly since that time, without regard to merit. A uni-
lateral change in practice concerning wages during negotiations
(which of course includesthe  subject of wages) has consistently
been held to constitute an unfair labor practice, or prohibited
practice, by the National Labor Relations Board and this Board."



O R D E R

By virtue of and pursuant to the powers vested in the Connecticut
State Board of Labor Relations by the Municipal Employee Relations Act,
it is

ORDERED, that the Shelton Board of Education

I.
employees

Cease and desist from withholding wage progression from those
who have not reached maximum pay in accordance with the prac-

tice which existed before the present contract expired.

II. Take the following affirmative action which the Board finds
will effectuate the policies of the Act:

(a) Pay to the employees described in Paragraph I of this
Order the wage progression they would have received under the
practice which existed before the present contract expired,
from the time of said expiration;

(b) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where it may be readily. seen by the employees,
a copy of this Decision and Order in its entirety.

(c) Notify the Connecticut State Board 'of Labor Relations
at its office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order, of the steps taken by tile  Shelton
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Patrick F. Bosse

TO:

Shelton Board of Education
418 River Road, Box 426
Shelton, Connecticut 06484

CERTIFIED (RRR)

Bogdan  & Powers, Consultants
522 Boston Post Road
Milford, Connecticut 06460

Stanley Krivicky, Representativema.--
NAPW
127 Remington Street CERTIFIED (RRR)
Bridgeport, Connecticut 06610

National Association of Municipal Employees
1800 Silas Deane Highway, Suite 106A
Rocky Hill, Connecticut 06067

Michael T. Noble, Esq.
NAME/NAGE
1800 Silas Deane Highway, Suite 106A
Rocky Hill, Connecticut 06067


