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DECISION and ORDER

On May 7, 1976,  Hamden  Paid Firemen's Sick Benefit Association,
hereinafter the Association, filed with the Connecticut State Board
of Labor Relations, hereinafter the Eoard, a complaint alleging %het
the Town of Bamden , hereinafter  the Tow,  had engaged and was engaging
in practices prohibited by the Municipal Employee Relations Act, here-
inafter the P?+z. .._ _ 3y h?'.ring  ~i~.W.Fen  9m>!.?:'ees  32 dispatchers  ix?  tk?
Town's fire dep;rtment,  thereby removing bargaining unit work from the
bargaining unit and disturbin,0 the work assignments of bargaining unit
employees.

After the requisite preliminary steps had been taken the matter
came on for hearing before the Board on July 7, 1?76,  at the Labor
Department biilding in Kethersfield." Both parties appeared at the
hearing and were represented by counsel. Full oDportuniCy  was given
to adduce evidence, examine and cross-examine wi'i,nesses. Both parties
filed written briefs.

On the whole record, the Board makes the following findings of
fact, conclusions of law, and order. ,

Findings of Fact

1. The Town of Hamden  is a municipal employer within the meaning
of the Act.

2. The Hamden  Paid Firemen's Sick Benefit Association is an
employee organization within the meaning of the Act, and has at all
material times been the statutory bargaining representative for the
Town's firefighters. ,

3. The parties had a.collective  bargaining agreement in effect
from July 1, 7973, through June 30, 1976,.  "and until a subsequent
contract is negotiated;" hereinafter referred to as the Contract.

4. The Contract contained the following Article II headed
"Management rights":

"Except where such rights, powers and authority
are specifically relinquished or limited by the express
provisions of this Agreement, the Town has and will con-
tinue to retain all of the rights, powers and authority
to manage the department of Fire Service heretofore
possessed, provided that the Town shall not exercise
any of its rights, power and authority so as to contra-
vene a specific provision of this Agreement."
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5. The Contract made no reference to the post of dispatcher.

6. The rules and regulations of the Town's fire department, in
effect at all material times, contain a section of 24 numbered paragraphs
dealing with the post of dispatcher.

7. The rules and regulations also define a dispatcher as "that mem-
ber of the Department on duty in the fire alarm room at Fire Headquarters."

a. At all material times until May 3, 1976,  the position of dis-
patcher was staffed exclusively by grade A III firefighters; those so
assigned performed no other duties. Before May 3, 1976, four firefighters
were assigned to the dispatcher's post.

9. This post involved light work from a physical point of view and
was often assigned to men recovering from an injury or other physical
disability.

10. Negotiations for an agreement to succeed the Contract began in
the late winter or early spring of 1976. In its original proposals to
the Town the Union did not include a proposal addressed to the issue of
dispatchers.

11. On March 23, 1976, the Union's attorney, Frank J. Raccio, Esq.,
wrote to the Town's negotiator, Robert DeMatteis,  Esq., concerning the
ground rules for negotiating sessions.
paragraph:

In this letter is the following

"1 also wish to confirm the fact that last week you
called me and advised me of the Town's plan to hire CETA
employees as dispatchers. I have informed you that the
Association could not agree to such a suggestion and desired
to negotiate with respect to CETA employees. If the Town
utilizes CETA employees as dispatchers in the Fire Depart-
ment without bargaining with the Union and prior to agree-
ment, we shall file a prohibited practice."

12. On May 3, 1976, the Tovm  hired three civilian dispatchers to be
paid out of CETA funds. These dispatchers are members of tne fire depart-
ment but they are not uniformed or investigatory members. They are not
subject to civil service rules that govern other members of the department.

13. The firefighters who had been assigned to the dispatcher's post
have been assigned to the instruction of the cfvilian  dispatchers. The
firefighters no longer act as dispatchers except for the shift beginning
at midnight when one firefighter so acts. ,

14. It is the Town's intention to continue tie CETA employees as dis-
patchers and to reassign the firefighters to line firefighting posts when
the instruction of civilians is finished, except for the firefighter who
acts as dispatcher during the shift not covered by the civilians. The
ultimate future of that shift has not yet been determined.

15. The line firefighter's post is.more  arduous than the dispatcher's
and involves greater personal danger.

16. The Town has not laid off any employee oi the fire department
since the hiring of the civilian dispatchers and .does  not contemplate any
such lay-off; No firefighter has suffered any loss of pay or fringe bene-
fits because of such hiring, and no such loss will result in the future.

17. The Contract provides in Article XIII (bg as follows:

ItAny  empldyee who is injured in the performance of his
duties who reaches the point of maximum recovery and who is
unable to subsequently perform the dutieti  assigned to him
prior to his injury or disability, shall be assigned to
whatever Fire Department work he is able to perform, and
his salary for such new assignment shall Be no less than
that which he would have received if he &ad continued to
perform the duties assigned to him prior to the injury or
disability, No employee shall be required to perform any
work assigned to him by virtue of this provision, if, in



the opinion of a physician acceptable to the Town such
work would or could be detrimental to the employee's
health or condition. . ..I'

18. The Town intends to fulfill the obligations imposed by this
provision by assigning men to light work in posts other than that of
dispatcher,; there are other such posts.

19. On May 3, 1976, immediately after the hiring of the civilian .
dispatchers, Raccio wrote DeMatteis  the following letter:

"Because the issue of hiring civilians as dispatchers
did not arise until after we submitted our original pro-
posals to the Town, we did not submit a proposal addressed
to that issue.

As I indicated to you at our negotiating session on
April 30th,  I am now submitting to the Town, through you,
a proposal on that issue. Our proposal is that the con-
tract to take effect July 1, 1976 contain the following
provision:

ment
The position of dispatcher in the Hamden  Fire Depart-
shall be staffed only by Grade A III Firefighters.

Please consider our original proposal to be amended
to reflect the above.

We are willing to negotiate with the Town over this

i
proposal (or any counter-proposal) the Town wishes to make
in that regard, including the impact the hiring of civilians
as dispatchers will have upon existing bargaining unit

employees..,

In the event that the Town hires civilian dispatchers
prior to an agreement, we shall file a prohibited practice
complaint."

20. On May 6, 1976, DeMatteis responded to this letter as follows:

"Dear Frank:

As I have stated to you orally each time the' C.E.T.A.
situation has arisen, (dispatchers), I take the position
that this is not a proper item for collective bargaining.
This has not and will not preclude the Town's attempt to
maintain a decent relationship with the men and we are
willing to keep you advised, as we have in the past, as
to our plans, intentions, etc., and we will entertain
your suggestions concerning a smooth and orderly transition.

In view of the recent labor board decision regarding
physical examinations (retirees) being a proper negotiable
item we anticipate and expect to negotiate the same with
you and/or submit that item to "fact-finding" etc."

21. Except as appears above neither party made any proposals con-
cerning the dispatchers and there was no negotiation upon the point.

22. The'duties of dispatcher and the duties of line firemen are both
within the range of'duties'that may appropriately be assigned to grade A
III firefighters.

".  Conclusions of Law

1. A decision whether or not to hire employees under the federal
Comprehensive Employment Training Act (CETA) is a managerial decision
and not a mandatory subject of bargaining.

2. The assignment of CETA employees to the fire department in such
a way as to (a) materially disturb the work assignments of bargaining
unit,  members, and to (b) remove work formerly performed by bargaining
unit members from the bargaining unit, does constitute a mandatory sub-
ject of bargaining.
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3. The reassignment of duties to members of the bargaining unit
is within the powers reserved to management under the Contract so long
as the new duties are appropriate to the members' job classification.

4. Since the civilian dispatchers are neither uniformed nor inves-
tigatory members of the fire department they are ineligible under the
Act to become members of the bargaining unit.

5. The unilateral assignment of bargaining unit work to persons
outside of the bargaining unit during the course of negotiations con-
stitutes a violation of the Act whether or not it results in layoffs or
reduction of pay or other benefits to members of the bargaining unit.

6. The Board has jurisdiction to determine what matters are mandatory
subjects of bargaining under the Act and whether unilateral action by an
employer violates his statutory duty to bargain in good faith.

Discussion

At the beginning of the hearing the Town made the following juris-
dictional objection:

"The complaint involves CETA employees,
dictional problem here.

I claim a juris-
I presume that Mr. Raccio is

going to somehow now attempt, having reached some negative
responses in approaching this from the CETA aspect of the
problem, to tie this into the contract. He is goincr to
claim a violation of the contract or of the state s%atute
under prohibited practices. If that is Mr. Raccio's  intent,
again I want to reserve jurisdictional claims. I reserve
my right to bring this up later.V'

The Board reserved‘decision on this objection. It is now overruled.' The
thrust of the complaint is that the Town violated its statutory duty to
bargain in good faith by taking unilateral action upon matters that per-
tained to conditions of employment of members of a bargaining unit at a
time when negotiations were in progress. This is the very prototype of
question which the Act empowers the Board to decide. Sec. 7-471(4);
Sec. 31-107(a).

On the merits the Town claims that the decision whether or not to
participate in the CETA program and hire employees under it is an inherently
managerial decision which it may make unilaterally: that there is no
statutory duty to bargain about such.a decision. Ye agree . This is like
the decision of a school board to enter into an extracurricular activity
(or not), West Hartford Ed. Assn. v. DeCourcy  162 Corm. 566 (1972),  or
of a city to institute an extra protection shift for the police department.
City of Bridgeoort,  Case No. MPP-2932, Dec. No. 1319-A (1975). But that

does not parry the thrust of the Union's complaint. Both the DeCourcy
decision and our own ruling in the Bridqeoort  case show that an employer
has a statutory duty to
decision impinges on the

bargain about the way that such a managerial
tfconditions  of employment" of employees in a

bargaining unit represented by a statutory bargaining representative.

Here the Union claims that the assignment of CETA employees impinges
,_,._ ._-_._  -- ._._.

on the conditions of employment of members of the bargaining unit in two
ways: (1) it disturbed the work assignments of those members who had
formerly been dispatchers, and (2) it removed bargaining unit work from

. members of the unit and gave it to persons who were outside the unit and
ineligible to be in it. : ,

The change in work assignments was one which the Town might make
unilaterally under the management rights clause of the existing contract
.during  its effective life,
for its successor,

including the pdriod of active negotiations
so long as the question had not been injected into

those negotiations by a proposal of either party. City of Bristol, Case
No. MPP-2842, Dec. No. 1305 (1975). Nevertheless the matter of these
work assignments is a mandatory subject of bargaining so that it was a
prohibited practice for the Town to refuse to bargain about them once a
demand was made. On similar facts we ruled in City of New London, Case
No. MPP-2978,,Dec.  NO. I322 (1975)  that:



Yi'he fact that the City was free to make this change
without negotijting  it does not mean that the subject
matter of the change was exempted from bargaining upon a

t&

proper demand. The content of an employee's work assign-
ment is undoubtedly a mandatory subject of bargaining,
and we find that the City did commit a prohibited practice
in refusing so to treat it after negotiations began.l'(P.3)

In the present case no formal proposal concerning the dispatchers
had been made at the time of the civilians' hiring, but the point had
definitely been raised by Raccio's  letter to DeMatteis  of March 23d.
Yhether that was enough to render the subsequent Town action a prohibited
practice need not be decided since that action constituted a violation of
the Act in any event for reasons which follow.

It is undisputed that the work of dispatchers had been performed by
members of the bargaining unit before May 3, 1976, for es long as there
tad been a bargaining unit. And it is clear that the civilian dispatchers
hired on that day were not and could not become
unit.

members of the bargaining
The Town's action, then, resulted in taking  work out of the bar-

gaining unit and bestowing it upon persons outside that unit. l/e  have
held that an employer violates the Act in making such a change unilaterally
even where it "has  not resulted in the loss of a job or inc.ome on the part
cf any members of the bargainin. unit" Southinpton  Bd. o: u..., Case No.

f
; 34

KPP-2618, Dec. No. 1221 (1974) See P. 17, findings of fact). See also
Flainville Bd. of Ed., Case No. NPP-2605, Dec. No. 1192 (1974). These
vere cases where the employer sought to contract out work of tine barggin-
.ing  unit. We think them fully applicable here. See also American  Needle,
E4 LRRM 1526, 206 NLRB 534.

There remains the question of remedy. An order to bargain is clearly
indicated, but where the employer's unilateral action has "skewed  the
balance of advantage and put the status auo and the force cf inertia on
its.side M a bargaining order is not enough.
(at D. 4).

Cit.7 cf Bridte7ort, surr4,
An affirmative order is required which restores the situation

'* the parties as it was before the employer's prohibited practice, We.A
find therefore +hst the pme of thr! .;!.rt  call here fcr the reassignment
zf the firefighters to their former posts as dispatchers until some other
arrangement is agreed upon in negotiation or until final impasse on this
Feint. Compliance with this order may entail some readjustment. We there-
fore postpone its effective date for 60 da)-s.

A word should be added about compliance with CETA regulations. There
is a suggestion in the record that there may not have been compliance but
this is a question over which this Board has no jurisdiction although the
parties may be well advised to bear the question in mind in their negotia-
tions about the matter.

ORD'ER

By virtue of and pursuant to the powers vested in the Connecticut.
Sita;;  Board of Labor Relations by the Municipal Employee Relations Act,

ORDERED, that the Town of Hamden

I. Cease and desist from assigning the duties and VJOrk  of fire
dispatchers to persons outside the bargaining unit unless such assign-
ment is agreed to by the Union after negotiation or until final impasse
in such negotiations has been reached.

II. Take the following~~affirmative  steps which the Board finds will
effectuate the purposes *of the Act:

(a).. Within sixty (60)  days from the issuance hereof,
reassign firefighters to the post of.dispatcher
until some other arrangement is agreed upon in
negotiations or until final impasse on the point.

(b) Bargain with the Union upon request concerning the
.question of-dispatchers.



.. .’ ..’ .

(c) Post immediately in a conspicuous spot where members(c) Post immediately in a conspicuous spot where members
of the bargaining unit customarily assemble, and leaveof the bargaining unit customarily assemble, and leave
posted for a period of sixty (60) consecutive days fromposted for a period of sixty (60) consecutive days from
the date of posting,the date of posting, a copy of this Decision and Ordera copy of this Decision and Order
in its entirety.in its entirety.

(d

TO:

) Report to the Ccnnecticut  State Board of Labor Relations
at its office in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within sixty (60)
days of the receipt of this Decision and Order, of the
steps taken by the Tovm  to comply with this Order.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Kenneth A.
&y&C,

Stroble

The Honorable Lucien DiMeo
,Fayor, Town of Hamden
Memorial Town Hall
2372  Whi,tney  Avenue
Hamden,  Connecticut 06518

CERTIFIED (RRR)

Robert D. DeMatteis, Esq.
1414 Dixwell  Avenue
Hamden,  Connecticut 06514 .

Raymond Carofano
c/o Kopkind, Flynn & Raccio
132 Temple Street
Rew Haven, Connecticut 06510

CERTIFIED (RRR)

Frank J. Raccio, Esq.
I32  Temple Street
New Haven, Connecticut 06510


