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MEMORANDUM OF DECISQ~

Findings of Fact and Discussion

On November IS,  1976, the Agent of the Connecticut State Board of .;+,
Labor Relations, hereinafter the Board, conducted an election in a unit
of employees of the City of Bridgeport consisting in certain employees

; j
:'

specified on lists attached to the petition in City of Bridsenort,  Case, .'.
NO. ME-3444, Dec. No. 1440 (1976),  to determine whether a majority of
them chose to be represented by National Association of Municipal Employees,
A Division of NAGE, hereinafter the Petitioner, or by Council #4,  AFSCME,
AFL-CIO, hereinafter the Intervenor, or by neither of them, This election
was held in pursuance of,an order of the Board.issued on September 23,
1976,  in the City of BridgeDOrt case, suura.Before the election was
held the Intervenor filed a motion to postpone it on..the.:grounds  (1) that
the Agent had made a statement which was reported in the Bridgeport Post
on November 16,  1976, which gave an unfair advantage to the Petitioner in
the forthcoming election, and (2) that the Agent had arranged to provide
only one polling place (City Hall) for the election although employee8
eligible to vote were located at various places throughout the City, some
of them remote from City Hall.

The Board ruled that the election should proceed as scheduled but
that the ballots should be impounded until after a hearing of these objec-
tions and a ruling upon them. Such hearing was held on November 26, 1976
at which the parties appeared and were represented by counsel. Full oppor-
tunity was given to adduce evidence , examine and cross-examine witnesses,
and make argument. Both parties filed written briefs. Upon the whole
record before the Board we overrule the objections and direct that the
ballots be counted. When the result of the count is  known an appropriate
order will issue (either certification or dismissal of the petition, as
the case may be).

I. *

The evidence adduced at the hearing shows, and we find, that

1. On Friday, November 12, 1976,  a reporter from the Bridgeport Post
called the Board's Agent on the telephone and asked him whether the con-
tract between the City and the Intervenor would continue to protect



employees in the unit for which election had been directed if  the Petitioner
won the election. The Agent replied that'in his opinlon it would. An
article based on this telephone conversation appeared in the Bridgeport
Post on Tuesday, November 16, 1976.

2. This report was accurate except that (I) it failed to state that
the Agent's statement was expressly given as his opinion only, and (2) it
attributed the statement to "a spokesman for the State Board of,Labor Rela-
tions" which the Agent did not purport to be.

3. The election was scheduled for and was conducted between IO:00  a.m.
and 6:00 p.m. on Thursday, November 18,  in the common council chamber of
the City Hall.

4. The Bridgeport Post is the only evening paper with a large cir-
culation in Bridgeport and surrounding towns and the article in question
undoubtedly came to the attention of many of the voters in the election.

5. The reporter's call to the Agent was prompted.by discussions which
he had heard among prospective voters on the question of whether or not the
contract would continue to cover them if the Petitioner won the election.
A doubt had been instilled in their minds about the matter by statements
made by or on behalf of the Intervenor to tha  effect that the coverage of
the contract would cease if the Petitioner won the election.

6, The contract In question was by its terms effective from April 1,
1974  to June 30, 1976.
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7. The Agent's opinion was based on his interpretation of section
of the Act as amended by 1975 P.A. 81.

8. The Agent's statement was not reasonably susceptible of the mean-
ing put upon it by Intervenor, namely that it represented a ruling by the
Board.

9. The statement in the Post was reasonably susceptible to this
interpretation but only to the extent it went beyond what the Agent told
the reporter.

10. A second article appeared in the Post on November 17, 1976,  con-
tained statements substantially like those of the day before and also that
the Intervenor nhas  been claiming that the employees who split from the
union will  not be protected by any contract" and that it had been circula-
ting a flyer to that effect.

11. There was no specific evidence that any voter was influenced by
any of these statements.

12. It has'been the practice of the Board Agent and his predecessor
to give informal opinions about the interpretation of the Act and about
Board decisions, where such opinions were requested In order to facilitate
matters under the Agent's jurisdiction.

13. The Board had made no ruling prior to the election that the con-
tract would continue to protect the unit even if.it  voted for the Petitioner.

On the basis of these facts we conclude that it was proper for the
Agent to make the statement he did under the circumstances of this case.
It would have been improper for him to represent his opinion as a ruling
of the Board but he did not do so either expressly or by implication in
the only statement that he himself made.

Although'it was quite proper for the Agent to state his opinion it
may well be that in doing so he took the risk of jeopardizing the integrity
of the election if the statement was in fact erroneous and if it was of a
kind likely to affect the result of the election. The Intervenor urges
that the election should be set aside whether or not the Agent!s statement
was a correct statement of the applicable law. This contention we cannot
accept. The Intervenor had taken the position that employees would not be
covered by the contract if.they chose NAGE' in the forthcoming election,
No doubt this represented an honest and bona fide opinion. But if it was
In fact an erroneous opinion the Intervenor stood to gain an advantage in
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the election to which it was not entitled. When this fact was called to
the Agent’s attention It was surely within his proper province to set the
matter straight by stating his opinion to the contrary. If the Agent's
opinion is correct in law It can scarcely be said to have imwoperlv
influenced the election although it may well have had some influence.

The Intervenor has cited no case which is at variance with the views
just stated. It cited NLFU3  decisions holding that imnrouer conduct of a
board agent may be ground for upsetting an election. Athbro Precision

v*
166 NLRB 969 (1967) (agent's drinking beer with union repre-

senta ive during interval between sessions of election); Glacier Packing
co., 210 NLRB 571 (1974)-(agent's  rude conduct toward observers in
presence of voters). We should have no'difficulty in following these
decisions, but they have no tendency whatever to show that what the Board's
Agent did in this case was improper, nor does any other decision we know of.

It is true that the newspaper articles were susceptible of an inter-
pretation that would attribute the Agent's statement to the Board itself
and suggest that it represented a Board ruling. But on the facts as we
find them the news version went beyond the Agent's statement In doing so;
the Agent's statement was not reasonably susceptible of such a reading and
probably the reporter did not intend to attribute the statement to the
Board. At any rate the reporter’s statement, to the extent it went beyond
the Agent's, would Drobablv not be an adequate basis for setting the elec-
tion aside.. See Intertvpe-Co.  v. m, 461 F.2d 41, 46 (4th Ci.5. 1968),
cert. den. 393 U.S. 1049.

Even if the news version is construed as implying that the Board had
made a ruling that the contract would protect employees who chose the Peti-
tioner,and  even if that statement by a third person might be ground for
setting aside the election under some circumstances, it could scarcely
call for such a result if the statement erroneously attributed to the
Board did in fact represent a correct statement of the applicable law.
If indeed the contract would cover the dissidents in case of secession,
then the voters were entitled to know that fact and an erroneous attribu-
tion of the truth to the wrong source is not a material falsehood in this
context.

In any of its aspects then, the validity of the Intervener's challenge
depends on whether the statement made by the Agent and repeated In the news
article represented the true state of the law. In deciding whether this
objection should be sustained we must therefore determine whether the con-
tract would protect the employees in the new unit if they chose another
representative than.the Intervenor,

At the hearing the Intervenor carefully refrained from addressing
this problem until the Board pointedly suggested that it was necessarily
involved. The Intervenor then urged that the question was governed bv
NLRB v. Burns International Securitv Services -Inc. 406 U.ST 272, 92 S.Ct.
m. 32 L.Ed. 2d 61 (1972).  a contention als;  urged in its brief. We do
not beiieve  that the
Burns the Court held

l&&-case  is applicable to &e present problem. In

for Lockheed plant
thatwhere one employer (Wackenhut) to provide guards
was supplanted by another employer (Burns) after Wacken-

hut's contract with Lockheed had expired, Burnswas not bound by an unexpired
collective bargaining agreement between Wackenhut and a union certified as
bargaining agent for Wackenhut's employees even though Burns had hired most
of them and had therefore come under,a statutory duty to bargain with the
certified representative.. The Agent's opinion here was grounded on a
provision of-the Act which has no counte-apart  in the federal statutes.
And while federal decisions are entitled to the greatest weinht in inter-
preting state statutes that are modeled after the federal labor laws, they
are no help in interpreting state statutes which depart altogether from
federal models.

Federal labor laws in the private sector co&and bargaining but they
do not command agreement and they leave the parties free to resort to
strike'or  lock-out i
Labor Relations Act P#

the event of impasse. The same is true of our State
31-101 et seq.,

Act is now quite different.
but the Municipal Employee Relations

Section 7-475 forbids employees to strike
against a municipal employer and continues:

"In the event an agreement expires before a new agreement has
been approved by the municipal employer and the employee
organization, the terms of the expired agreement shall I
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remain in effect until such time as a new agreement is
reached and approved in accordance with Section 7-474."

Moreover Public Act 75-570 adds binding arbitration as the ultimate solu-
tion of the impasse problem to the former advisory fact finding procedure.

Thus the grand plan of the Act is quite different from the scheme of
private sector labor laws and'the provision quoted above is part of that
difference. There is nothing like it In the national labor legislation
and the Supreme Court in Burns.did not have before it' a question at all
like the one presented he= section 7-475. In construing that section
this Board is faced with a problem quite different from any that faces
NLRB or a federal court - certainly quite different from the question
presented in Burns.

Our reading of section 7-475 fully supports the Agent's opinion.
There is nothing on the face of it which would justify limiting its effect‘
to a situation where the present bargaining representative is the same
employee organization as the one that made the expired contract. The
primary purpose of the Act is to protect the rights of employees, not the
rights of employee organizations where they differ from the employees'
rights. The whole purpose of an election like the one here is to safe-
guard and implement the employees t right to choose their representative.
If the present section were to be construed as withholding its protection
from employees who exercise that basic right to reject an incumbent union,
then the statute would indeed be made to serve the interests of the re-
jected union rather than those of the employees where these interests
conflict. We cannot believe that this section was intended to.depart in'
this way from the prevailing tenor of the Act. We know of nothing in the
legislative history which would suggest an intent to make such a departure,
and nothing of the kind has been called to our attention.

The Intervenor urges that the Agent's statement of the law was
erroneous for an additional reason. This Board has recently held that
a municipal employer is privileged to make a unil&%ral<change  in condi-
tions after bargaining in good faith to final.~r?pas,~e:,:l._Cftv  of Willimantic,
Cblae No. XFCj602,‘CSi.  X0. 1455 (1976). Fro3 ,t+,yic *"tic TyCnn.rnnrrn  OIlrnlOC.a.. "IL .".."I ..L D"YL
that the original contractls  protection would terminate in the event of
impasse  in bargaining between the Petitioner (if it won the election) and
the City. That being so, the argument continues, the Agent's statement
was false in declaring that the protection would continue without also
adding that it would end in the contingency of impasse. To this contention
there are two answers: (I) It is doubtful that the Willimantic situation
will or could arise under the Act as it is presently cast, with its pro-
vision for binding arbitration to resolve impasse; (2) In any event final
impasse is so remote a contingency that the Agent's failure to includx
in his statement does not render that statement false in any material
particular - the statement was substantially true even if final impasse
is still a real possibility under the Act.

We conclude therefore that the Agent made a correct statement of the
applicable law, and we do not think the purposes of the Act would be served
by setting aside an election because the Agent made such a true statement.
Nor do we think the election should be set aside because a newspaper
article was susceptible of the interpretation that this correct statement
of the law emanated from the Board rather than its Agent. Since the state-
ment itself represented what we find to be the law, its erroneous attribu-
tion seems immaterial.

II.

It is the Agent's duty to make arrangements for an election and to
use his discretion in doing so. In performing this duty.the Agent selected
the City Hall in Bridgeport as the polling place. This is centrally
located but there is some difficulty in finding a parking place near it,
and it is relatively remote from some of the work stations of prospective
voters in this election. There had been two earlier elections involving
a broader unit which included all the employees in the unit involved here.
The Intervenor was a party to both these elections. In both of them the
City Hall was chosen by the Agent as the only polling place, and in neither
case did the Intervenor object.



The Board's order directing this election was issued on September
23, 1976. Thereafter correspondence took place among the parties. On
September 28th a City representative wrote the Agent confirming the City
Hall as the polling  place. A copy of this letter was sent to the Inter-
venor. Cn November 5, 1976, the Agent mailed to the Intervenor and others
a notice of the time and place of the election. At this time the Inter-
venor was under the trusteeship with Joseph Lynch acting as trustee.
Lynch himself did not get the notice until Thursday, November 11, and he
testified that he never got the copy of the City's letter of September 28.
He telephoned the Agent on Monday, November 15, and requested him to
arrange for additional polling places. The Agent could not at that time
feasibly make new arrangements and comply with the posting requirements
giving notice of them, and he so advised Lynch. The Agent also told
Lynch that he would make arrangements with the City for released time
for employees who needed it to vote and he did in fact make such arrange-
ments with the City. There was no evidence at the hearing that any
employee was unable to vote , or did in fact refrain from voting, because
of the choice of the single polling place.

Under the circumstances disclosed by the evidence we find that the
second obJection  does not present a valid ground for setting the election
aside.

CONNECTICUT STATE BOARD OF LABOR RELATIO%

Bu
Fleming J$mbs,,Jr.,  Chairman'

., .L.d  0 ..d.c.-,-.&Cc
Kenneth A. Stroble


