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DECISIONandDISMISSAL OF COMPLAINTOn February 27, 1974, Local 825, IAFF, AFL-CIO, and Local 530, Council 15, AFSCME, AFL-CIO, hereinafterthe Unions, filed with the Connecticut State Board of Labor Relations, hereinafter the Board, a complaintalleging that the City of New Haven, hereinafter the Municipal Employer, had engaged and was engagingin practices prohibited by Section 7-470 of the Municipal Employee Relations Act, hereinafter the Act, inthat, “1. On or about February 1, 1974 the New Haven Civil ServiceCommission adopted by resolution a requirement that allcandidates for promotion in the New Haven Police and FireDepartments submit to certain tests of agility.2. Prior to said date, neither the Civil Service Commission norRespondent required that candidates for promotion submit toagility tests.3. Complainants were not consulted with respect to said tests,nor did Respondent bargain collectively with Complainants oversaid agility tests.4. The adoption of said resolution represents a unilateral change by



Respondent or its agent in violation of Respondent's duty to bargainwith Complainants."The remedy sought was “ . . . an order from the Board directing Respondent and its Civil ServiceCommission to rescind said resolution and requiring Respondent to bargain collectively withComplainants over said agility tests."After the requisite administrative steps had been taken the matter came on for hearing before the Boardin the City Hall, New Haven, Connecticut, on July 2, 1974. All parties appeared and were represented.They were given full opportunity to adduce evidence, examine and cross-examine witnesses and makeargument.On the basis of the entire record before us we make the following findings of fact, conclusions of law andorder. Findings of Fact1. The City of New Haven is a municipal employer within the meaning of the Municipal EmployeeRelations Act.2. Local 825, IAFF. AFL-CIO. and Local 530, Council 15. AFSCME, AFL-CIO, are employeeorganizations within the meaning of the Act and are statutory bargaining representatives of unitscomposed of firemen and policemen, respectively, employed by the City.3. The City has a civil service commission "established by statute, charter or special act to conductand grade merit examinations and to rate candidates in the order of their excellence from whichappointments or promotions may be made in the competitive division of the classified service" ofthe City.4. This commission had for a long time required an applicant for original appointment to pass aphysical agility test as a condition of appointment. Such an agility test was not, however, requiredas part of the promotional examinations (e.g. for lieutenant).5. In January, 1974, the commission decided and announced that a physical agility test would begiven as part of promotional examinations also and that an applicant for promotion would have topass such a test as a condition of eligibility for promotion.6. This decision is in the process of implementation and physical agility tests have in fact been givenas part of merit examinations for promotion in the City's police and fire departments.7. This decision was made unilaterally without negotiating it with the Unions representing the policeand fire departments and without their consent.8. A question was raised by the Unions at the hearing as to whether the requirement of such agilitytests was authorized by the commission's rules and regulations.Conclusions of Law1. A requirement that an applicant for promotion in the police and fire departments pass a physicalagility test as a condition to eligibility for such promotion is part of the conducting and grading ofmerit examinations and as such is not a mandatory subject of bargaining under the Act.



2. A unilateral decision by a civil service commission to require such a test does not violate the Act.3. The question whether the requirement of physical agility tests as part of promotionalexaminations was warranted by the commission's rules and regulations is not one within thisBoard's jurisdiction. DiscussionThe Unions invoke the well recognized notion that unilateral employer action upon a mandatory subjectof collective bargaining may constitute a failure to bargain collectively in good faith and therefore, aviolation of section 7-460 (a) (4) of the Act. See, e.g.,NLRB v. Katz, 385 U.S. 421(1967); Town of Hamden,MPP-2228, Decn. No. 1044 (1972); Newington Board of Education, MPP-2383, Decn. No. 1116 (1973).And we have held that criteria for promotion affect wages and working conditions and, so, are mandatorysubjects of bargaining. Town of Stratford, MPP-2626, Decn., No. 1241 (1974).Section 7-474(9) of the Act provides, however, as follows:"Nothing herein shall diminish the authority and power of any municipalcivil service commission, personnel board, personnel agency or its agentsestablished by statute, charter or special act to conduct and grade meritexaminations and to rate candidates in the order of their relativeexcellence from which appointments or promotions may be made topositions in the competitive division of the classified service of themunicipal employer served by such civil service commission orpersonnel board. The conduct and the grading of merit examinations,the rating of candidates and the establishment of lists from suchexaminations and the appointments from such lists and any provision ofany municipal charter concerning political activity of municipalemployees shall not be subject to collective bargaining."Since New Haven, unlike Stratford, does have a merit system within the meaning of this section, thequoted provision precludes application of the Katz doctrine to this case: that doctrine applies only whereunilateral action is taken upon a mandatory subject of bargaining.The Unions urge that the provision in question does not expressly cover making any part of a meritexamination (e.g. a physical agility test) a condition of eligibility for promotion. Perhaps not, but we thinkthat is fairly included within the language used. The authority to conduct and grade examinations hastraditionally, both in academe and in the civil service, included the authority to decide what weight togive to individual parts of the examination.At the hearing there was some suggestion that the civil service Commission disregarded its own rules andregulations in making a physical agility test a condition of promotion. This Board has no jurisdiction todetermine the merits of such a question. If the subject of the unilateral action was not one which the Actrequires to be negotiated that is the end of the matter so far as our power goes. Whether the action isimproper as measured by some test other than the Act is a question to be presented to some othertribunal.



O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED that the complaint in this case be, and the same hereby is, dismissed.


