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DECISIONandDISMISSAL OF COMPLAINTOn December 11, 1973, West Haven Federation of Paraprofessionals, Local #2262, American Federationof Teachers, AFL-CIO, hereinafter the union, filed with the Connecticut State Board of Labor Relations,hereinafter the Board, its complaint alleging that West Haven Board of Education, hereinafter theRespondent, had engaged and was engaging in practices prohibited by Section 7-470 of the MunicipalEmployee Relations Act, hereinafter the Act, in that:"The West Haven Board of Education is engaging in acts prohibitedunder Section 7-470, Subpart (a), paragraphs (1) through (4). A fact-finding hearing was scheduled by a fact finder, under the provisions ofSection 7-473 (c), for Monday, November 26, 1973, at 9:30 a.m. Twoofficials of the West Haven Federation of Paraprofessionals attended thehearing, at the close of which they were informed by Board officials thatthey would not be paid for the day."Thereafter, on March 22, 1974, the Union filed an amended complaint in which the following additionalallegations were made:"The West Haven Board of Education is engaging in further actsprohibited under Section 7-470, Subpart (a), paragraphs (1) through (4).The negotiator for the Board of Education, in negotiations with the West



Haven Federation of Paraprofessionals, has repeatedly suggested to theparaprofessionals that if they want certain benefits they should be in thebargaining unit of non-certified school employees represented by Local681-A, Council #4, American Federation of State, County and MunicipalEmployees. He also recently rejected a Federation proposal on thegrounds that the Board could not consider anything in that area becausethe paraprofessionals were affiliated with the teachers’ union. Further,the Board of Education has engaged in persistent pattern of notbargaining in good faith.”After the requisite administrative steps had been taken the matter came on before the Board for hearingson May 15 and June 11, 1974, at the West Haven Board of Education administration building. The partiesappeared and were represented. Full opportunity was given to adduce evidence , examine and cross-examine witnesses and make argument. At the close of the second hearing, after the Union had rested itscase, the Respondent moved to dismiss the complaints on the ground of insufficient evidence to support afinding of prohibited practice. The Board reserved decision on this motion. Both parties filed writtenbriefs upon the motion, and the Board hereby decides the motion.Because of the procedural posture of the case, the Board sets out the facts in the light most favorable tothe Union without resolving conflicts and doubts about inferences by making findings of its own.Facts Which the Union's Evidence Tends to Prove1. The para-professional employees of the West Haven Board of Education are represented forcollective bargaining purposes by the West Haven Federation of Paraprofessionals, Local #2262,AFT, AFL-CIO, and have been so represented since the 1971-1972 school year.2. Negotiations between the Union and the Respondent took place during the summer of 1972 but nocontract was reached at that time.3. Just before the beginning of school in September 1972 the Respondent terminated the services ofall paraprofessionals, and these employees did not work from that time untii January 1973.4. Negotiations continued while the employees were out of work and a contract was reached duringthe Christmas holidays (1972-73) which took effect January 8, 1973 and expired August 31, 1973.5. On April 25, 1973, the Union wrote the Respondent requesting that negotiations be instituted formodifying this original contract.6. After this the Union submitted written proposals for a successor contract and a negotiationsession was held in June or July, 1973.7. The Union proposals called for increases in wages and fringe benefits.8. For many years secretarial and clerical employees of the Respondent had been represented by alocal union affiliated with Council #4 of American Federation of State, County and MunicipalEmployees, AFL-CIO, and the certified teachers had been represented by a local union affiliatedwith American Federation of Teachers, the parent of the union.9. Over the course of time successive negotiations had secured the clerical employees substantialfringe benefits.



10. In its proposals the Union asked for the same fringe benefits as the clerks had. The Respondent'snegotiator told them that they could not expect to get immediately what the clerks had gottenthrough many negotiations over the years and that if the paraprofessionals wanted the clerks'benefits they should join the clerks' union.11. Some of the Union's demands (e.g. for paid holidays) were denied because the teachers did nothave the benefits sought by the paraprofessionals.12. During the negotiations the Respondent offered the Union a 3% wage increase in addition to theincrement called for in the expired contract (about 2%), which was the same as that given to theteachers. The Respondent did not agree to the demands for increased fringe benefits but"indicated there might be some movement on fringes." (II, 3).13. In an early negotiation session a lay member of the Board of Education offered the Union lifeinsurance in the sum of $7500 for each employee.14. This was more than the life insurance paid for on behalf of any other of the Respondent'semployees and at a later negotiation session the Respondent's professional negotiator, AttorneyLynch, withdrew this offer and substituted for it the lower figure ($5000) which was the same asthe insurance accorded to other employees.15. There was no evidence that the larger offer (of life insurance) had been accepted or relied uponbefore it was withdrawn.16. There were further negotiating sessions on August 2d and 22d at which the parties made offersand counter offers. On September 5th the Union formally rejected the Respondent's last offer andLynch said he would have to meet with the Board of Education to see what he could do further. (II,4).17. On September 12th Lynch made an additional proposal on sick leave which he characterized asidentical with the provision for clerical employees. This proposal was not in fact identical withthat for clerical employees although there were substantial similarities between the two. TheUnion representative was aware of the differences and pointed them out to Lynch.18. Throughout the negotiations the Union spokesman was a staff representative, an experiencedprofessional negotiator.19. On September 25th the Union notified the State Labor Department of an impasse and the matterwent to arbitration and fact finding.20. At the end of the first mediation session, on October 4th, the Respondent withdrew its outstandingoffer on fringe benefits.21. On November 26th there was a hearing before the fact finder. The Union asked two of its membersto be present at the hearing which was held during their working hours. Some days before thehearing these employees applied in writing for time off to attend the hearing. This request wasapproved, in writing, "without pay," on November 21st.



22. The original contract had provided:“Whenever members of the bargaining unit are scheduled by the jointrequest of the Board and the Union to participate during school hours inconferences or meetings, they shall suffer no loss in pay."23. It appeared in evidence that members of the clerical union had been paid for time attending a factfinder's hearing and that they received sick leave allowances during negotiations for a newcontract. It did not appear in evidence whether these payments were made pursuant to anapplicable contract provision or what the detailed circumstances surrounding such paymentswere.24. After the expiration of the original contract between the Respondent and the Union on August 31,1973, there was no agreement between the parties to extend its terms during negotiation andtherereafter sick leave benefits were not paid to Union members who would have been entitled tothem had the contract provisions remained in force.25. The fact finder's report was handed down on December 27, 1973. It recommended wages andbenefits between those offered and demanded by the parties.26. A further negotiating session was held on February 8, 1974. At it, the union accented all therecommendations but one. The Respondent made a counter offer of 3½% salary increase (plus theincrement) retroactive to September 1973, and renewed its former offer on fringe benefits (butwithout retroactivity for medical benefits).27. A further session was held on February 26, 1974, at which the Respondent renewed its formeroffer but characterized it as a "better offer."28. At the negotiation sessions Lynch did not have authority to act upon proposals made by the Unionwithout prior approval by the Respondent. When a new proposal was made by the Union whichhad not theretofore been considered by the Respondent, Lynch could not accept or refuse itwithout taking it up first with the Respondent.29. There was no evidence to show that Lynch declined to come to meetings or to discuss proposals.On the contrary, it appeared that he was willing to schedule meetings and was punctual inattending them. At meetings he did carry on negotiations.DiscussionOn the basis of all the evidence before us we conclude that the complaints should be dismissed.The original complaint charges Respondent with failure to pay two employees for time spent at the factfinder's hearing during working hours. This by itself violates no provision of the Act. Neither party toproceedings under the Act is obliged to subsidize the other party's presentation in those proceedings. It isclaimed here that a contractual provision required Respondent to make such payment but that claim ismade in the wrong tribunal. Conduct does not become a prohibited practice under the Act merelybecause it may constitute a breach of contract. Respondent here did not flout the contract or set it atnought; rather it claims that the contract did not require the payment, and this claim is at least plausible.The contract itself had expired before the fact finder's hearing was held and there had been no extension



of its terms. Moreover the contract required payment only where an employee is "scheduled by the jointrequest of the Board and Union to participate during school hours in . . . meetings." It is at least doubtfulwhether this condition was met here. At any rate, resolution of contract questions are matters forgrievance and arbitration or for the courts. They do not fall within the Board's jurisdiction unless theconduct which constitutes the breach somehow violates the Act as distinguished from an obligationassumed in the contract.Here it is claimed that the nonpayment of these employees discriminated against the Union becauseemployees of another union were paid for their attendance at another fact finder's hearing.Discrimination might involve a violation of the Act but before a difference in treatment can becharacterized as improper discrimination it must appear that there was no rational basis for thatdifference in treatment. Here, for instance, the clerks' contract may have called for such payment and mayhave been extended through negotiations (as is often the case) or there may have been a long standingpractice, or a verbal agreement with the other union which would fully warrant the difference intreatment. On the record before us we could not find the kind of improper discrimination against theUnion which would constitute a violation of the Act.The same considerations would preclude a finding of improper discrimination in the failure to allow sickpay to the Union's members after the expiration of their contract without any agreement to extend itsbenefits during negotiations.The remaining charges concern the Respondent's conduct during negotiations. On the whole the evidencedepicts Respondent as a tough bargainer but falls short of showing a failure to bargain in good faith.The Union makes much of the fact that on more than one occasion when the Union representativesdemanded the same benefits as the clerks, Lynch replied that if they wanted those benefits they shouldhave joined the clerks' union. We do not believe that such remarks were anything more than the kind ofrhetoric to be expected in the give and take of negotiations; they could scarcely be taken literally byreasonable people. We attach little significance to them. If we were to adopt rigid rules restricting thefigures of speech permissible in the traditionally hard boiled bargaining process, we would contributehindrance rather than help to this important step in labor relations.Closer to the line, perhaps, was the withdrawal of offers. We have held that the mere withdrawal of anunaccepted offer is not a per se failure to bargain in good faith. Town of Coventry, Case No. MPP-2260,Decision No. 1061 (April 26, 1972). In the present case the lowering of the life insurance offer to bring itin line with that other employees were getting seems to have been quite reasonable under thecircumstances. The alleged withdrawal of Respondent's outstanding offer on fringe benefits on October 4,1973, at the threshold of fact finding seems to have had less justification and skirted the edge of theimpermissible. Yet we think that the whole course of negotiations should be considered before suchwithdrawal is characterized as a failure to bargain in good faith. Here the withdrawal was made at a timewhen bargaining was practically at a standstill because of the pendency of fact finding (invoked by theUnion), and the withdrawn offer was in effect put on the table again when bargaining was resumed afterthe fact finder's report.For the rest, Respondent did bargain and did in the course of bargaining, raise its sights, thoughguardedly. Its original salary offer of 3% (plus increment) was increased to 3½ (plus increment) afterfact finding, and there was some movement in the area of fringe benefits. The real thrust of the Union'scomplaint seems to be that it did not get as much as it thought it should. The Act does not guarantee anysuch result as that, however. On the whole record before us we find that Respondent's course ofbargaining, though tough, was within the outer limits of bargaining in good faith.



DISMISSAL OF COMPLAINTBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED that the complaint in this case be, and the same hereby is, dismissed.

TO:Robert S. Fresher, SuperintendentWest Haven Board of Education CERTIFIED25 Ogden street (RRR)West Haven, Connecticut 06516William C. Lynch, Esq.152 Temple StreetNew Haven, Connecticut 06510West Haven Federation of Paraprofessionals,Local #2262, AFT, AFL-CIO630 Asylum Avenue CERTIFIEDHartford, Connecticut 06105 (RRR)


