
STATE OF CONNECTICUTDEPARTMENT OF LABORCONNECTICUT STATE BOARD OF LABOR RELATIONS
In the Matter ofST. FRANCIS HOSPITAL- and -DISTRICT 1199 NATIONAL UNION OFHOSPITAL & HEALTH CARE EMPLOYEESRWDSU, AFL-CIO

Case Nos. E-2827E-2848E-2849Decision No. 1252-ADecided: October 9, 1974Issued: October 17, 1974
A P P E A R A N C E S:William M. Cullina, Esq.,for the HospitalJohn A. Arcudi, Esq.,for the Union MEMORANDUM OF DECISIONOn June 17, 1974, District 1199 National Union of Hospital & Health Care Employees, AFL-CIO,hereinafter the Union, filed with the Connecticut State Board of Labor Relations, hereinafter the Board,petitions for elections among employees of St. Francis Hospital, hereinafter the Hospital, in threeseparate designated units. On July 19, 1974, the Agent of the Board held a conference between the partiesand after discussion a verbal agreement was reached that the units should be combined into a single unitand the Board should hold a single election to determine whether a majority of employees in that unitwish to be represented by the Union for purposes of collective bargaining with the Hospital. The Agentdrafted a written consent to such an election and submitted it to the parties. The agreement containedthe following language:“5. The employer and the Petitioner mutually agree and consent to theconducting of an election by secret ballot by the Connecticut StateBoard of Labor Relations, hereinafter called the Board, among theeligible employees as set forth in Paragraph 4 above, within theunit confined in Paragraph 3 above, said election to be held inconformity with the provisions of the act, and rules, regulationsand decisions of the Board.“6. Elections shall be held on Wednesday, September 11, 1974, from6:00 A.M. until 9:00A.M. and from 2:00 P.M. until 4:00 P.M., at St.Francis Hospital, 114 Woodland Street, Hartford, Connecticut."On July 25, 1974, the Hospital's duly authorized representative signed this agreement. It was also signedby the Union representative.



When these petitions were filed proposals were pending in Congress for an amendment to the NationalLabor Management Relations Act which would end the exemption of non-profit private hospitals thencontained in the federal act and thus bring such hospitals within the jurisdiction of NLRB. A bill whichembodied these proposals passed both houses of Congress on July 12, 1974. This bill was signed by thePresident on July 26, 1974, and thus was enacted into law to become effective on August 25, 1974.On September 4, 1974, the Hospital filed its objection to the jurisdiction of the Board and on September 9,1974 its confirmation of withdrawal of consent. A hearing was held on September 12th before the Boardto determine the issues raised by the motion and the attempt by the Hospital to withdraw its consent.At the hearing it appeared that the present Agent, his predecessor, and the former Assistant Agent had ona number of occasions allowed a party to a similar consent for election to withdraw from it before theelection was held. In most of these instances the Agent had found good reason to relieve one party fromthe stipulation, such as a clear breach of it by the other party. It was suggested however that the Agents'practice had been even more liberal than that and that withdrawal had been permitted when no suchreason for it existed.It also appeared at the hearing that the members of the Board were unaware of this practice and theyhave been unable to find any decision wherein the Board has sanctioned such withdrawal except that inTrinity College, Case No. E-1960, Decn. No. 953(1970), which will be discussed below.The Union introduced evidence to show that it had assigned three of its salaried organizers to work fulltime on the campaign to organize employees in the unit, and had made other commitments of time andmoney to the same end, all in reliance on the consent to the election to be held on September 11th.There is no question about federal preemption in this case. The Hospital will clearly fall within federaljurisdiction so far as all disputes arising after August 25th are concerned. The problem here is presentedby the transitional nature of the present dispute and the lack of any clear indication of what NLRB will doabout matters pending before state agencies which had undoubted jurisdiction when proceedings wereinstituted. This Board has written NLRB for guidance in the matter and has received an equivocal reply asto pending election proceedings.*

* A portion of the September 6th letter to Chairman Bosse is as follows:"Insofar as representation cases are concerned, no case has yet posed to the NLRB issues requiring interpretation of theamended provisions of the statute. Nor has the NLRB yet had the opportunity to determine whether the discretionaryjurisdictional monetary standards to be applied to healthcare facilities under the amended Act will vary from thosepreviously applied. Accordingly, where no parallel or related case is pending before the NLRB, and thus the NationalBoard does not have available to it the full record facts, the NLRB's current view is that it would not be appropriate, suasponte, to attempt to intervene or otherwise take positions in matters pending solely before the Connecticut Board. If aparallel or related case were also to be filed with the NLRB, however, the questions thus raised would then have to beconsidered on a case-by-case basis in the light of the facts in each case. In this connection, the NLRB's policy has beento recognize the validity of State-conducted elections and certifications where that election procedure was free ofirregularities and reflected the true desires of the employees. There, too, however, each case raising such issues beforethe NLRB will have to be considered on its own facts viewed in the light of the newly expressed intent of Congress."



Similar statements have been made to other agencies and in a memorandum of the general counsel toNLRB (No. 74-49) quoted in part in Judge Cannella's decision denying a hospital's request for aninjunction to restrain the New York board from continuing to process an election case begun beforeAugust 25th. Methodist Hospital of Brooklyn v. N.Y. State Labor Relations Board, 74, CIV. 3754 U.S. Dist CtS.D.N.Y., (mem. of dec., Sept. 10, 1974).**Judge Cannella concluded that the New York board should not be restrained from holding post electionhearings or certifying the Union on the basis of an election held before August 25th. On similar reasoningJudge Weinstein denied an injunction against the holding in September of an election ordered by thesame board before August 25th. The Swedish Hospital in Brooklyn v. N. Y. State Labor Rel. Bd., 74 CIV.1267 (U.S. Dist. Ct., S.D.N.Y., Sept. 4, 1974) (a situation very much like that presented here).From the above it appears that the question of this Board's continuing jurisdiction in the present case isat least a matter of serious doubt.In this posture of the case we regard the consent or agreement for election as decisive. And we hold thatsuch an agreement is binding upon the parties unless there is some legally sufficient basis for one of themto be relieved from it. We believe this is the rule followed by NLRB and the federal courts. See, e.g.,NLRBv. Carlton Wood Products, 201 F.2d 863, 866 (10th Cir. 1953). The Hospital suggests that this is true onlywhere an election has already been held and that NLRB allows a party freely to withdraw from such aconsent before the election. But the cases cited do not so hold. See, e.g., Lamar Hotel, 127 NLRB 885, 46LRRM 116 (1960) cited in Hospital's brief. To be sure the national board in that case allowed a party to berelieved for cause from a stipulation but it pointed out: "Normally, the Board will not permit a party towithdraw from a stipulation." 127 NLRB at 886. See also Norris-Thermador Corp., 119 NLRB 1301(1958).It may be that this Board's Agent has followed a different rule but we hereby disapprove this practice tothe extent that such withdrawal may have been permitted without a showing of good cause (and there isonly a suggestion that this may have occurred). To be sure the Agent acts for the Board in individual casesbut he is not authorized to establish Board policy by making rules having a general application. TheHospital's contention that the Board is bound for the future by the Agent's past practice must fail.The Hospital contends that the withdrawal of jurisdiction from the Board was a supervening changewhich should justify withdrawal from the stipulation and it points to the decision of this Board in TrinityCollege, supra. We cannot, however, accept this contention. To be sure the federal act became law a dayafter the consent was signed but the pendency of the bill was well known by all concerned and thelikelihood that it would become law with or without the President's signature must have beencontemplated. If the parties wished to defer signing until after the doubt was settled or if they wished toprovide in their agreement for the eventuality that federal jurisdiction would become a fact, they werefree to do so. This is not a case where an unforeseen supervening event frustrates the intention ofcontracting parties. They must be held to have agreed with a view to the possibility of federal jurisdiction.
** The quoted portion of the memorandum is as follows:"Charges may also be filed concerning previously uncovered institutions where proceedings covering the matter arepending before a state agency. Each such case will have to be individually evaluated to ascertain the specific facts, thestage of any ongoing state proceedings and the possible prospective effects of continuation of the state proceedings."



The reliance on Trinity College is misplaced. The consent point was not stressed or argued. Moreover itwas then this Board's view that consent could not vest it with a jurisdiction that was clearly lacking. Herethere is no such clear situation; the jurisdictional question is at least debatable and in such a contextconsent may be potent enough to preclude the consenter from raising the jurisdictional issue. Cf. ChicotCounty Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940); Sherrer v. Sherrer, 334 U.S. 343 (1948);Coe v. Coe , 334 U.S. 378 (1948) (acquiescence in court's assumption of jurisdiction bars collateralattack).Our conclusion is fortified by the fact that the Union here acted in reliance on the consent for election in away that will prove detrimental if the Hospital is allowed to withdraw from its stipulation.This question is by no means free from doubt. We must nevertheless decide it and we are reassured bythe knowledge that if we are wrong the Hospital has ready remedies. For one thing, as Judge Cannellapointed out, it may petition NLRB for "an advisory opinion stating whether it will or will not assert itsjurisdiction with respect to a matter pending before any court or any agency of the state." MethodistHospital case, supra, p. 7, cit. NLRB Rules & Regs 102.98 - 102.114. The filing of such a petition at this latedate would not automatically work a stay of this Board's order for an election but it might provide a guidefor future action after the results of the election become known.
CONNECTICUT STATE BOARD OF LABORRELATIONS BY:

s/ Patrick F. Bosse
Chairman
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UNITED STATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

ST. FRANCIS HOSPITAL 

v. 

CONNECTICUT STATE BOARD OF 
LABOR RELATIONS, DISTRICT 
1199 NATIONAL UNION OF 
HOSPITAL AND HEALTH CARE 
EMPLOYEES, RWDSU, AFL-CIO, 
and NATIONAL LABOR RELATIONS 
BOARD 

CIVIL NO. H-74-344 

MEMORfu~DUM OF DECISION ON PLAINTIFF'S 
MOTION FOR A PRELIHINARY INJUNCTION 

Plaintiff, a non-profit hospital, is seeking to enjoin 

the defendant Connecticut Stllte Board of Labor ("State 

Board") from conducting an election on November 6, 1974 among 

250 of the plaintiff's service employees to determine if they 

ll7ish to be represented by the defendant Union, District 1199 
. 1/ 

of the National Union of Hospital and Health Care Employees.-

This action is currently before this Court on plaintiff's 
2/ 

motion for a preliminary injunction.- The question presented 

1/ 
. In its complaint the plaintiff also includes a prayer for 

an injunction against the defendant Union to prevent it from 
engaging in any campaign activity in preparation for the 
election. Hm"ever, at the hearing on its motion, t le plain
tiff withdrew that request. Thus, this Court need only con
sider the prayer for an injunction against the defendant State 
Board. 

2/ 
- The defendant Union has challenged the jurisdiction of this 
Court to hear this case. There is no merit to this claim, as 
jurisdiction is clearly present under 28 U.S.C. § 1337 (1970). 
Capital Service v. N.L.R.B. 347 U.S. 501 (1954); American 
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by' this conflict betl-leen the union and the employer is what 

administrative body shall have the pO~'ler to regulate matters 

of dispute between them.' 

The facts of this case are straightfon'lard. On July 

25, 1974, plaintiff and the defendant Union entered into a 

stipulation pursuant to which the Connecticut State Board of 

Labor scheduled an election to be held on September 11, 1974 

to determine whether a majority of the employees in the agree 

upon bargaining unit l'lanted to be represented by the defend-

ant union. At the time that stipulation was entered into, 

the Connecticut State Board of Labor clearly had jurisdiction 

over non-profit hospitals' in that the National Labor Relations 

Act specifically excluded from its c?verage "any corporati~n 

or association operating a hospital, if no part of the net 

earnings inures to the benefit of any private shareholder or 

individual ••• " 29 U.S.C. § 152(2) (1970). Thus, on July 

25, 1974, there was no problem involved in the State Board's 

assumption of jurisdiction over the plaintiff hospitaL 

However, on the very next day after the stipulation 

was entered into, President Nixon signed into law the Act of 

'!:.,.! cont'd 

Federation of L~v. Hatson, 327 U.S. 582 (1946); Chemical 
and Atomic Harkers Int'l Union v. Arkansas Louisiana Gas Co., 
332F.2d 64 (10th Cir. 1964). Nor do the provisions of the 
Norris-LaGuardia Act, 29 U.S.C. §§ 101-115 (1970) act to bar 
the granting of injunctive relief against the defendant State 
Board. Cf. La Crosse Telephone Corp. v. Wisconsin Employment 
Relations Board, 336 U.S. 18 (1949); Bethlehem Steel Co. v. 
Nel'l York State Labor Relations Board, 330 U.S. 767 (1947). 
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July 26, 1974, Pub. L. No. 93-360, 88 Stat. 395 '"hich extended 

the coverage and protection of the National Labor Relations 

Act to the employees of non-profit hospitals. The law became 

effective on August 25, 1974. This operated to exclude state 

boards of labor from their former jurisdiction over labor 

disputes at non-profit hospitals. La Crosse Telephone Corp. 

v. Wisconsin Employment Relations Board, 336 u.s. 18 (1949); 

Bethlehem Steel Co. v. New York State Labor Relations Board, 

330 U.s. 767 (1947). Cf. Garner v. Teamsters Local No. 776, 

346 U.s. 485 (1953). 

In view of the overlap in authority over this dispute 

by two regulatory governmental agencies, the plaintiff filed 

a motion with the defendant State Board on September 4, 1974 

asking that all proceedings before that Board be dismissed fo 

want of jurisdiction. On October 10, 1974, the State Board 

ruled against the plaintiff and issued an order that the 

election be held l'lithin the next 30 days. As mentioned above, 

that election is no,'l scheduled for November 6. On October 17, 

1974, the State Board issued a memorandum of decision, In 

the l'1atte;-_<?f .. St. Francis· Hospital, Decision No. l252-A 

(Oct. 17, 1974), explaining its earlier ruling. The substance 

of that ruling shall be discussed infra. 

On October 11, 1974, the plaintiff filed a petition 

with the National Labor Relations Board ("N .L.R.B. ") asking 

that it assume jurisdiction over the labor matters involved 

in the state proceedings and conduct an election in accordance 
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with its rules an~ regulations, which the plaintiff alleges 

are substantially different from those which govern state-

conducted elections. The petition was docketed on October 15, 

1974, and set dm.,n for a hearing on October 31, 1974. However, 

upon the filing of the instant action that. hearing was post-

poned pending the action of this Court. 
, 

Alleging probable irreparable injury and a likelihood 

of success on the merits, plaintiff now essentially asks this 

Court to enjoin the State Board from co~ducting the scheduled 

election pending a decision from the N.L.R.B. as to whether 

it will assume jurisdiction over this matter. Having had an 

opportunity to consider the merits of plaintiff's petition, 

this Court agrees that a preliminary;injunction should issu!'!. 

,There is no doubt that pub. L. No. 93-360 has effec-

tive1y divested the State Board of jurisdicti.on over any labor 

dispute involving non-profit hospitals occurring subsequent 

to August 25, 1974. La Crosse Telephone Corp. v. Wisconsin 

Employment Relations Board, supra; Bethlehem Steel Co. v. New 

York State Labor Relations Board, supra; Garner v. Teamsters 

Local No. 776, supra. In fact, in its memorandum of October 

17, the State Board stated: 

"There is no question about federal pre
emption in this case. The Hospital will clearly 
fall within federal jurisdiction so far as all 
disputes arising after August 25th are concerned. 
The problem here is presented by the transitional 
nature of the present dispute and the lack of 
any clear indication of what NLRB will do about 
matters pending before State agencies which had 

r , 
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undoubted jurisdiction when proceedings were 
instituted. This Board has written NLRB for 
guidance in the matter and has received an 
equivocal reply as to pending election pro
ceedings." In the Matter of St. Francis 
Hospital, supra at 2 (footnote omitted). 

The State Board thus seemed to feel that although the N.L.R.B. 

now has jurisdiction over labor-management disputes at the 
! 

plaintiff hospital, it is unclear whether it will accept the 

results of elections conducted under State Board auspices. 

The ambiguity was based upon a letter from the N.L.R.B. 

responding to an inquiry from the State Board regarding this 

matter. As set out in the State Board's opinion, the 

N. L.R.B. t s letter stated: ~ "[T]he NLRB' s policy has been to 

recognize the validity of State-cond~cted elections and 

certification where the election procedure was free of ir-

regularities and reflected the true desires of the employees. 

There, too, however, each case raising such issues before the 

NLRB will have to be considered on its own facts viewed in 

light- of the ne~'11y expressed' intent of Congress." In the 

Matter of St. Francis Hospital, supra at 2. What is clear 

from this letter is that the N.L.R.B. views itself as having 

jurisdiction over all labor matters concerning non-profit 

hospitals; any decision to accept the results of a state-

con?ucted election would be based upon a determination that 

the election was not at variance with national labor policy, 

not because the N.L.R.B. viewed the State election as binding 

upon it. The letter provides no support for the position that 

the State Board can or should retain jurisdiction. 
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This conclusion is further supported by the brief 

submitted in this action by the N.L.R.B., a nominal defendant. 

Although not determinative of the issues in the case, the 

views of theN.L.R.B. are entitled to great weight. ft. 

Trafficante v. Metropolitan Life Ins., 409 U.S. 205 (1972); 

American Airlines. Inc. v. Remis Industries. Inc., No. 73-

1960 (2d Cir. March 15, 1974); Philbeck v. Timmers Chevrolet, 

Inc., 499 F.2d 971, 976-977 (5th Cir. 1974); Johnson v. 

Harder, Civ. No. 13,765 (D. Conn. October 11, 1974). In 

their brief, the N.L.R~B. stated in support of the plaintiff' 

motion: 

,"Since the passage of Public Law 93-360 the 
operation of Section 9 of the.Nationa1 Labor 
Relations Act is also applicable to non-profit 

. hospital employees. Undoubtedly, the order of 
the Connecticut State Board of Labor Relations 
requiring an election among the plaintiff's 
employees affects these rights. For the 
National Labor Relations Board is the exclu
sive agency chosen by Congress to interpret 
and enforce these rights; the Connecticut 
Board's conduct of an election usurps this 
function by attempting to resolve the question 
of representation by employing its own proc
eSses and techniques. This is particularly 
evident in this case where a representation 
petition involving the same employees is now 
pending and is being processed before the 
National Labor Relations Board. Under the 
principles set out above the state Board's 
action is thereby preempted. Accordingly, 
the election ordered by the Connecticut State 
Board must be enjoined. For '[t]o leave the 
states free to regulate conduct so plainly 
within the central aim of federal regulation 
involves too 'great a danger of conflict between 
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power asserted by Congress and requirements 
imposed by state law' San Diego Bldg. Trades 
Council v. Gannon, [359 U.S. 236, 244 (1959)]." 
Brief of the N.L.R.B. 2-3. ~/ 

I, 

In addition to the equivocal response from the N.L.R.B. 

the State Board relied upon the decisions of Judge Cannella 

in Methodist Hospital of Brooklyn, N.Y. v. New York State 

Labor Relations Board, 74 Civ. 3754 (S.D. N.Y. Sept. 10, 

1974) and Judge Weinstein in The Swedish Hospital in Brooklyn 

v. New York State Labor Relations Board, 74 Civ. 1267 (E.D. 

N~Y. Sept. 4, 1974) denying injunctiv~ 'relief under circum-

stances similar in some respects. These cases are clearly 

distinguishable from the instant case and to the extent that 

they are not I decline to follow them. 

In Methodist_Hospital the New York State Board had 

already conducted an election well before August 25 and l'1aS 

engaged in holding post election hearings leading up to the 

certification of the victorious Union. In the instant case 

3/ 
- Of less importance in the Court's deliberations, but still 
of some interest, is a memorandum dated August 21, 1974 
issued to members of the National Association of State Labor 
Relations Agencies (of which,the State Board is a member) by 
its president and secretary-treasurer. The memorandum out
lines to the members the recommendations of the organization 
regarding the appropriate action to be taken on pending 
matters involving non-profit hospitals after August 25. In 
regard to the precise issue before this Court, the memorandum 
states: "In representation cases, ordinarily if no election 
has as yet been held it is probably desirable to grant any 
motion which may be made to dismiss on jurisdictional grounds, 
because a petition can be filed with the National Board." 
Plaintiff's Exhibit G 
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no election has y~t been held. In addition, plaintiff in tha 

case had not yet filed a petition for an advisory opinion 

with the N.L.R.B. regarding whether it would assume juris-

diction over the dispute in issue. In this case, petitioner 

has taken even further action by petitioning the N.L.R.B. to, 

a,ss\.uue jurisdiction over the dispute. As indicated above, no 
I 

decision has yet been rendered on that petition. 

The factual setting of S~-1edish Hospital is closer to 
\ 

that involved here. In that case Judge Weinstein declined to 

enjoin the conducting of an election that had been ordered 

prior to August 25 but which was to be held in September. 

HO~l7ever, in ,ruling from the bench, the court reportedly noted 

there that "it is open to the hospital at any time to 

commence a proceeding before the N.L.R.B. and the N.L.R.B. 

may step in and give more protection to the hospital, if 

necessary." Plaintiff's brief at 7. That is exactly what 

the plaintiff has done here; they merely seek this Court's 

assistance in providing the N.L.R.B. with the time nece'ssary 

to render a decision on their petition. Significantly, as 

discussed above, the N.L.R.B. joins in the plaintiff's 
4/ 

request.-

4/ 
- There is little doubt that the N.L.R.B. will assume juris
diction over the labor disputes at the p1aintift hospital once 
it has had an opportunity to review the plaintiff's petition. 
In an advisory opinion, Ya1e-Ne~17 Haven Hospital, 214 N.L.R.B. 
No. 34 (Oct. 16, 1974) the Board did state that upon request 
it would assume jurisdiction over labor disputes at that 
facility because the hospital clearly surpassed the Board'~ 
minimum jurisdictional standard of $250,000 annual gross 1." ",7-

enue. At the hearing on plaintiff's motion, it was estab,C' 
that St. Francis Hospital has an annual gross revenue of 
apprOXimately $38 million. 
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After revi~'<1ing these' factors, the State Board still 

noted that the "question is by no means free from doubt." 

In the Matter of St. Francis Hospital, supra at 3. In that 

posture of uncertainty they viewed as decisive the fact that 

the plaintiff had entered.into the stipulation on July 25 

with full knowledge that the N.L.R.B. was likely to be given 
: 

jurisdiction over non-profit hospitals in the near future. 

Again the Board noted that it is not clear whether consent in 

this context could preclude the consenter from subsequently 

objecting to jurisdiction. However, this doubt compounded 

with its others led the State Board to retain jurisdiction. 

This Court, however, does:not find the consent issue quite so 

troublesome. One of the chief purpos~s of the National Labor 

Relations Act is to achieve a uniform national labor policy. 

J.fotor Coach Employees of America v. Lockridge, 403 U.S. 274 

(1971); San Diego Building Trades Council v. Garmon, 359 U.S. 

236 (1959). It is unlikely that such a policy would be served 

by permitting parties by stipulation to confer jurisdiction 

upon a state labor relations board. 

Furthermore, the Act provides at 29 U.S.C. §§ l60(a) 

and 164(c)(2) (1970) for the exclusive ways in which state 

agencies may 'assume jurisdiction over matters that properly 

fal~ within the jurisdiction of the N.L.R.B. They are either 

by formal cession of such jurisdiction to the state agency 

by the N.L.R.B., Guss v. Utah Labor Relations Board, 353 U.S. 

1 (1957); Amalgamated Meat Cutters Local No. 427 v. Fairlawn 
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~, 353 U.S. 20 (1957) or formal declination of juris

diction by the N.L.R.B. Neither has occurred here. It is 

quite clear that the supremacy of federal labor law cannot be 

undercut by the action of private parties. Consent by the 

parties given at a time when the State Board could assume 

jurisdiction cannot have the effect of permitting the State 

Board to retain jurisdiction once its jurisdiction has been 
5/ 

divested by operation of federal law.-

~I 
From the standpoint of the parties, the most important as-

pect of the July 25 stipulation was the scope of bargaining 
unit agreed to. The November 6 election would cover 250 
employees in the dietary, housekeeping and laundry department 
out of a total 2200 employees in the hospital. Apparently th 
State Board has favored such small units and in recognition 0 

that, the plaintiff hospital acceded to the Union's request 
for a unit of that size. However, the N.L.R.B. in cases deal
ing with proprietary hospitals and nursing homes, over which 
it has had jurisdiction for several years, has apparently 
favored hospital-wide units. It is quite clear that the de
fendant Union views a smaller unit as being preferable, 
whereas the plaintiff prefers the larger unit for the apparent 
reason that it would be less subject to numerous worle stop
pages. That this is the crux of the dispute, rather than the 
issue of under whose jurisdiction the election is conducted, 
is highlighted by the fact that on September 11 the Union 
offered to agree to the plaintiff's motion to dismiss the pro
ceedings'before the State Board if the plaintiff agreed to 
carryover its stipulation as to the bargaining unit into the 
N.L.R.B. proceedings. The plaintiff rejected the offer. 

The defendant may not, however, suffer from the change of 
jurisdiction even on this score. The N.L.R.B. has provided at 
29 C.F.R. § 101.19 (a)(l) (1974) for parties to enter into 
consent election agreements, including agreement as to appro
priate bargaining units. It is possible that the N.L.R.B. 
will decide to honor the agreement entered into by the plain-" 
tiff and the defendant Union. 

On the other hand, it was noted by counsel for the N.L.R. 
at the hearing on this motion, and confirmed by counsel for 
the Union, that the N.L.R.B. never abdicates its responsibility 

" . 
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This Court is thus of the opinion that the plaintiff 

is almost certain to succeed on the merits. Of course, to 

justify the granting of a preliminary injunction the plain

tiff must also demonstrate possible irreparable injury. The 

plaintiff has successfully carried that burden in this case 

as well. It is evident that the Union campaign underway at 

the plaintiff's facilities is costly to the plaintiff. It 

has had to divert 30 of its employees to counter the Union's 

campaigning efforts. More significantly, the assistant 

administrator in charge of personnel in the hospital testifie 

that the campaign has created a high level of tension among 

all personnel, not only those affected by the upcoming elec-

tion. As a result, the care of patients has suffered. 

Additionally, it is evident that personnel relationships coul 

be permanently strained if this election were held, the Unio~ 

were certified by the State and then the N.L.R.B. invalidated 

the results. Understandably, the jurisdictional squabble 

which could lead to such a result would be ill understood by 

the employees involved and could lead to deep feelings of 

bitterness. Finally, if the Union were to win the election, 

~j cont'd 

of determining the appropriateness of requested bargaining 
units under federal standards; that is, it may choose to ig
nore such a consent agreement. When considered in that light 
it is apparent that the N.L.R.B. would not necessarily be 
more likely to. certify the unit in question if the election 
of November 6 were to be held than it would if confronted wit 
the stipulation of July 25 alone. Thus, it is unclear how 
the defendant Union would be injured by the granting of an 
injunction in this case. 
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the plaintiff would inevitab'ly become involved in a series of 

post-election hearings and procedures, all of which would 

consume considerable tim'e. As it is apparent that the 

N.L.R.B. is the body with the proper jurisdiction over this 

matter, it is best to avoid all of these consequences by issu 

ing an appropriate order at this time. 

In addition, this Court takes into account not only 

the private interests involved in this action, but also the 

interests of the public. "The qualities of mercy and practi-

cality have made equity the instrument for nice adjustment 

and reconciliation between the public interest and private 
I 

needs as well as between competing private claims." The 

Hecht Co. v. Bowles, 321 U.S. 321, 3~9-330 (1944). The publi 

interest in securing a uniform national labor policy in re-

gard to non-profit hospitals would be ill-served by allowing 

the State Board to continue to exercise jurisdiction over 

this matter while the plaintiff's petition is still pending 

before the N.L.R.B. 

Accordingly, the defendant State Board of Labor 

Relations is preliminarily enjoined from conducting any repre-

sentational elections among employees at the St. Francis 

Hospital, while the plaintiff's petition is pending before 

the,N.L.R.B. Should the N.L.R.B. decline jurisdiction over 

the labor disputes ~t the plaintiff's facilities, the defend

ants may apply to this Court for a dissolution of this in-

junction. 

" 
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The plaintiff shall post bond in the amount of 

$10,000 to secure the defendant Union against future campaign 

costs which it may incur should the N.L.R.B. decline juris-

diction and should an election under the State Board juris-

diction then be conducted.-

SO ORDERED. 

Dated at Hartford, Connecticut, this 1st day of 

Noverilber, 1974. 

lA~ ilnfeld'.fd;<~~ 
United States District Judge 
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UNITED StATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

ST. FRANCIS HOSPITAL, 

Plaintiff, 

v. Civil Action No. H74/344 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
DISTRICT 1199 NATIONAL UNION OF HOSPITAL AND 

. HEALTH CARE EMPLOYEES. RWDSU. AFL-CIO. and 
NATIONAL LABOR RELATIONS BOARD. 

Defendants. 

MEMORANDUM OF THE NATIONAL LABOR RELATIONS BOARD 
IN SUPPORT OF THE PLAINTIFF'S REQUEST THAT THE 
CONNECTICUT STATE BOARD OF LABOR RELATIONS BE 
ENJOINED FROM CONDUCTING AN ELECTION AMONG THE 
PLAINTIFF'S EMPLOYEES UNTIL THE NATIONAL LABOR 
RELATIONS BOARD DECIDES WHETHER TO EXERCISE ITS 
STATUTORY JURISDICTION AND IN OPPOSITION TO 
OTHER INJUNCTIVE RELIEF REQUESTED 

Preemption operates to forestall conflicting regulation of 

conduct by various official authorities which may have jurisdiction of 

the matter. Moreover. the absence of differing statutory or regulatory 

schemes does not negate potential conflicts; rather conflicts may arise 

equally from the techniques employed in administering similar laws or 

rights. Motor Coach v. Lockridge. 403 U.S. 274. 285-287 (1971). 

I~ deviSing a uniform federal labor policy the preemption 

rationale was employed to place such policy in the hands of one expert 

agency -- the National Labor Relations Board. A state agency's attempt 

to adjudicate a dispute within the Board's jurisdiction. runs afoul of. 

this policy. even if the agency purports to apply the same Board rules 

or poliCies and accordingly is prohibited from acting under the 

pre~ption rationale. 

._------_ .... - ... -....... _ ... _ .. . 
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The test whether a state activity falls within the preemption 

doctrine was defined by the Supreme Court in San Diego Building Trades 

Council et al v. ~. 35~ u.s. 236 (1959) as follows: 

'~en' it is clear or may fairly be 
assumed that the activities which a 
state purports to regulate are protected 
by • • • the National Labor Relations Act 
due regard for the (Board's authority) requires 
that state jurisdiction must yield." 

Public law 93-360. effective August 25. 1974. amended the 

National Labor Relations Act to include non-profit hospitals within the 

definition of an "Employer." Thus. employees of such hospitals now enjoy' 

the rights guaranteed by Section 7 of the Act. One of the rights expressly 

afforded employees by Section 7 is the right to select a representative 

for the purpose of collective bargaining. 29 U.S.C. 1151 et seq. Moreover. 

under Section 9 of the Act (29 U.S.C. 159) the Board is invested with 

exclus1ve authority to resolve representation matters including. ~ alia. 

determination of appropriate bargaining units. conduct of elections and 

otherwise assuring employees the full freedom to exercise their Section 7 

rights to select or reject a bargaining representative. Since the passage 

of public Law 93-360 the operation of Section 9 of the National Labor 

Relations Act is also applicable to non-profit hospital employees. 

Undoubtedly. the order of the Connecticut State Board of Labor Relations 

requiring an election among the plaintiff's employees affects these rights. 

For the National Labor Relations Board is the exclusive agency chosen by 

Congress to interpret and enforce these rights; the Connecticut Board's 

conduct of an election usurps this function by attempting to resolve the 

question of representation by employing its own processes and techniques. 

This is particularly evident in this case where a representation petition 

involving the same employees is now pending and is being processed before 

the National Labor Relations Board. Under the principles set out above 

I 
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the state Board's action is thereby preempted. Accordingly, 

the election ordered by the Connecticut State Board must be enjoined. 

For "[tlo leave the states free to regulate conduct so plainly within 

the central aim of federal regulation involves too great a danger of 

conflict between power asserted by Congress and requirements imposed 

by state law" San Diego Bldg. Trades Council v. ~. supra. 359 

u.s. at 244. 

The Board opposes that portion of plaintiffs motion which 

requests the Court to enjoin the Union from conducting campaign 

activities. The Board's exclusive authority under Section 9 of the 

Act (29 U.S.C. 159) to conduct representation matters necessarily 

entails regulation of what campaign activity may be permitted or 

prohibited during an election campaign. Stmilarly Section 7 and 

of the Act (29 U.S.C. 157) guarantees employees the right to undertake 

activities in support of a union; Section 8 of the Act (29 U.S.C. 158) 

prohibits certain conduct undertaken by labor organizations that may 

occur in the context of an organizational campaign. Accordingly since 

the Union's campaign activities which are sought to be enjoined clearly 

fall within the purview of the Board in administering various sections 

of the Act this Court lacks jurisdiction to regulate the Union's conduct. 

See !a..i.. A.F.L. v. N,L.R.B., 308 U.S. 401 (1940); ~ v. Bethlehem 

Steel Co. 303 U.S. 41 (1938). 

Respectfully submitted, 

Elliott Moore 
Deputy Associate General Counsel 
National Labor Relations Board 
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Dated at Washington, D.C. 

this 30th day of October. 1974. 

By' DL·J~l~G. (l-t,-Chl [Pf!0) 
ABIGAIL COOLEY, Assistant General 

Counsel for Special Litigation 
1717 Pennsylvanh Ave., N.W. 
Washington, D.C. 20570 
Telephone: (202) 254-9221 

Co-counsel': Robert Dashiell (Ext. 9314) 
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UNITED StATES DIStRICT COURT 

DISftIct . OF CONNEctICUt 

ST. FRANCIS HOSPItAL, 

Plaintiff, 

v. : Civil Action No. H74/344 

CONNECTICUt STATE BOARD OF LABOR RELATIONS, 
DISftIer 1199 NATIONAL UNION OF HOSPITAL AND 
HEALTH CARE EMPLOYEES, RWDSU, AFL-CIO, and 
NATIONAL lABOR RELATIONS BOARD, 

Defendants. 

CERrIFI~TE OF SERVICE' 

the undersigned hereby certifies that one copy of the Board's 

memorandum, in the above-captioned case. has this day been 

.erved by hand delivery upon counsel for the plaintiff. 

Da~ed at Washington. D.C. 

this 30th day of October. 1974. 

Respectfully submitted. 

Elliott Moore 
Deputy Associate General Counsel 
Rational Labor Relations Board 

By cDlioc~lr C:'t~ LI ((~Jf':) 
ABIGAIL COOLEY, Assistant General 

Counsel for Special Litigation 
1717 Pennsylvania Ave •• N.W. 
Washington. D.C. 20570 
Telephone: (202) 254-9221 

Co-counsel: Robert Dashiell (Ext. 9314) 
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