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A P P E A R A N C E S:Joseph G. Lynch, Esq.,for the TownWilliam S. Zeman, Esq.,for the UnionRobert M. Darna,for the Town Crew DECISION, ORDERandDISMISSAL OF PETITIONStatement of the CaseOn March 13, 1974, Robert M. Darna, representing the Town Crew and Custodian of the Town ofPortland, filed a petition pursuant to Section 7-471 (1) of the Municipal Employee Relations Act, alleging



that a question or controversy had arisen concerning the representation of the Town Crew and Custodianemployed by the Town of Portland and Local #1303 of Council #4, AFSCME, AFL-CIO; or may claim torepresent any of the same employees, and requesting the Board to investigate such controversy andcertify to the parties the name of the representative that has been designated or selected by the saidemployees.On April 11, 1974, a complaint was filed with the Connecticut State Board of Labor Relations, hereinafterreferred to as the Board, by Local 1303, Council #4, AFSCME, AFL-CIO, hereinafter referred to as theUnion, alleging that the Town of Portland, hereinafter referred to as the Municipal Employer, has engagedand is engaging in prohibited practices within the meaning of Section 7-470 as set forth in and defined inthe Municipal Employee Relations Act, hereinafter referred to as the Act.These matters were consolidated and on May 10, 1974 and May 13, 1974 the Board held hearings on thepetition and complaint at Wethersfield, Connecticut. At the hearing, the Union appeared and wasrepresented by William S. Zeman, Esq., its attorney. The Municipal Employer appeared and wasrepresented by Joseph G. Lynch, Esq., its attorney. The petitioner, Robert H. Darna, appeared pro se. Fullopportunity to be heard and to examine and cross-examine witnesses was afforded all parties. Briefswere also submitted by appearing counsel but not by the said Robert M. Darna.Findings of Facts1. Local 1303 of Council #4 was certified by the Connecticut State Board of Labor Relations onFebruary 28, 1973 as the exclusive representative for the purposes of collective bargaining for theTown Crew and the Custodian at the Town Hall of the Town of Portland. (Ex. 4).2. On March 14, 1973, Albert Burgess, Staff Representative of Council #4, wrote John B. Keefe, FirstSelectman of the Town of Portland, to arrange a meeting in order to commence negotiations.3. A meeting was finally arranged after some correspondence between Keefe and Burgess, for April17, 1973.4. At the April 17, 1973 meeting, the Union was represented by Albert Burgess, Messrs. Darna andPizzetti and the Town of Portland was represented by Selectmen Keefe, Kuzminski and Peterson.At this meeting the Union presented the Town with a copy of its proposed contract and bothparties agreed upon ground rules for negotiations.5. On May 15, 1973, a second negotiation meeting was held at which Messrs. Burgess, Darna andPizzetti as well as the Board of Selectmen of the Town. of Portland were in attendance.6. At this meeting, the·various contract proposals were reviewed item by item.7. During August 1973, Gerald Daniels replaced Albert Burgess as Staff Representative in Portlandfor Council #4.8. Prior to the replacement of Albert Burgess by Gerald Daniels, the members of the bargaining unitwere aware of the pending contract negotiations.9. Subsequent to Gerald Daniels' assignment as staff representative at Portland, several efforts weremade by him to arrange meetings with the union officers but were unsuccessful.10. There was further delay in resuming contract negotiations and a request was made by Mr. Keefeto resume negotiations after the Town elections of November 6, 1973.



11. A contract negotiating session was held on December 14, 1973 at which Gerald Daniels waspresent representing the union and Mr. Keefe and Mr. Peterson representing the Town ofPortland. After discussing the contents of the union's proposals, the Selectmen requested time toreview the union's proposals. A subsequent meeting was scheduled for January 31, 1974.12. On December 27, 1973, Gerald Daniels went to the Town Garage to meet with Mr. Darna, presidentof the local union, and was told that Mr. Joslyn was the new president.13. Mr. Daniels gave Mr. Joslyn a letter and asked him to call collect but he did not. On January 24,1974, Mr. Daniels went to Portland to see Mr. Joslyn but could not find him. Several attempts weremade by Mr. Daniels to see Mr. Joslyn but in all cases they were unsuccessful.14. A meeting was held on January 31, 1974 between the Town Selectmen and Mr. Daniels. Mr. Joslyndid not attend, although he was advised of the meeting by Mr. Daniels. Mr. Keefe advised Mr.Daniels at this meeting that Mr. Joslyn was no longer employed by the Town. After a discussion ofthe various proposals, tentative agreement was reached on several issues.15. The next scheduled meeting was held on February 28, 1974 with the three selectmen with thethree selectmen in attendance for the Town and Mr. Daniels representing the Union. Mr. Keefeadvised Mr. Daniels that a Mr. Bluemer, a union officer and a member of the town crew would notbe attending since "he wanted nothing at all to do with the union" nor was Mr. Pizzetti, anotherofficer, who had previously cancelled his attendance.16. At this meeting, Mr. Keefe advised Mr. Daniels that the Town would not continue furthernegotiations ". . . until we had evidence of the fact that he (Mr. Daniels) did have a body ofinterest."17. There was no further bargaining sessions subsequent to February 28, 1974 between the Townand the Union.18. On March 13, 1974 a petition was filed with the State Board of Labor Relations, signed by RobertDarna, Town Crew Representative, stating that the town crew no longer wished to be representedby Local 1303 of Council #4. (Ex. 1)19. On April 10, 1974, a complaint was filed by Local 1303, Council #4, alleging that a prohibitedpractice by the Town, in that it had refused to bargain with the said local.20. On April 16, 1974, the Agent of the Board held an informal conference and found sufficientshowing of interest by the town crew and assigned the matter for a hearing before theBoard. (Ex. 2),21. The prohibited practice complaint was consolidated with the petition of the Town Crew (Ex. 1)and also assigned for a hearing before the Board.OpinionI.It appears from the evidence adduced before the Board uncontroverted testimony that there were on-going negotiations between the Municipal Employer and the certified union representative.In the two previous cases decided by the Board City of Shelton and IBPO et al, Case No. ME-2263, DecisionNo. 1065 and West Hartford Board of Education and West Hartford Maintenance Association et al, CaseNo. ME-2539, Decision No. 1133, negotiations were in progress between the parties and the Board



concluded that "equally compelling is the responsibility of the Board to stabilize relations betweenemployee groups and employers. By guaranteeing the employees the right of collective bargaining, theAct encourages employees and employers to enter into employment contracts on a sound and equitablebasis. The employees must be permitted periodically to reconsider their choice of collective bargainingrepresentative, but this ought to be done at a time when it will not disrupt the bargaining process anymore than necessary. The appropriate time for a petition for an election is in that period prior to the endof the contract when a change in the bargaining representative can be most smoothly effectuated with theleast disruption of the bargaining process, or after impasse has been reached."Since the record is clear that there were on-going negotiations between the parties, the so-called "SheltonRule" is invoked without prejudice to the filing of a petition, if desired, at an appropriate time as outlinedabove. II.As to the second issue represented to the Board with respect to the complaint of the Union against theMunicipal Employer for failure to bargain in violation of the Act.We are not convinced by the Town's Brief as to the cases cited, as they concern themselves with mattersinvolving employers' refusal to bargain collectively when he withdraws recognition from a certifiedunion after the expiration of the certification year because of good faith doubt that a certified unioncontinues to represent a majority of employees in the unit.Aside from the fact that we find no evidence in the record concerning a reasonable and good faith doubt,we are guided by our decision in Winsted Memorial Hospital , Case No. U-2500, Decision No. 1172-Aparagraphs 1 and 2 of page 2 of said decision:The employer's right to challenge a union's continuing majority status after the end of a year fromcertification by refusal to bargain did not derive from his right to file a petition for election. Rather it wasa projection of his right, in case of good faith doubt, to challenge a union's initial claim for recognition(before any election or certification had taken place) and insist on putting that claim to the test of aboard-conducted election before he could be required to bargain. To be sure this right was ended by theboard' s certification and during the period in which that certification was effective, the employer'srefusal to bargain was an unfair labor practice even though he had good reason to doubt the union'scontinuing majority status. NLRB v. Whittier Mills Co., 111 F.2d 474 (5th Cir. 1940); NLRB v. AppalachianPower Co., 140 F.2d 217 (4th Cir. 1944); NLRB v. Century-Oxford Mfg. Co., 140 F. 2d 541 (2d 1944); NLRBv. Britainy Worsted Mills, 133 F.2d 876 (3d Cir. 1943). It was recognized, however, that certification,though not ephemeral, was not intended to be perpetual, and the cited cases recognized that after a timelong enough to be "consistent with the practical administration and legislative policy" the employerwould have the same right of- challenge which he had when faced with a claim for recognition initially,before certification.NLRB worked out the following guides for the application of its rule: during the year followingcertification no challenge could be made, absent unusual circumstances, and in that time the employerwas not privileged to refuse to bargain even if the Union had in fact lost its majority status; after the endof the year (no contract being in force) there was still a presumption of continuing majority status butthis presumption was rebuttable even in the absence of unusual circumstances. "A direct corollary of thisproposition is that after the certification is a year old, as in cases where there is no certification, theemployer can, without violating the Act, refuse to bargain with the union on the ground that it doubts theunion's majority, provided that the doubt is in good faith." Celanese Corp. of America, 95 NLRB 664(1951).The record is clear that the Town refused to bargain further after the meeting of February 28, 1974 anddid so in spite of its attorney's advice to continue to so bargain. (Transcript Pg. 167-168)



For these reasons, we find that the allegations in the Union's complaint (Ex. 2) have been proved.O R D E RBy virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the petition filed herein on March 13, 1974, by Robert H. Darna representing the TownCrew and Custodian of the Town of Portland be, and the same hereby is, dismissed for the reason ofuntimely filing, and it is furtherORDERED, that the Town of Portland shallI. Cease and desist from its refusal to bargain in good faith with the Union with respect to wages,hours, and other conditions of employment of the employees represented by the Union.II. Take the following action which the Board finds will effectuate the policies of the Act:(a) Upon request, bargain in good faith, with the Union;(b) Post immediately in a conspicuous place where members of the bargaining unitcustomarily assemble, and leave posted for a period of sixty (60) consecutive days from thedate of posting, a copy of this Decision and Order in its entirety together with a statement,attached to said Order that:(1) The Town will not engage in the conduct from which it is ordered to cease anddesist in Paragragh I of this Order; and(2) The Town will upon request confer and bargain with the Union with respect towages, hours, and working conditions of the employees in the bargaining unit.III. Notify the Connecticut State Board of Labor Relations at its office in the Labor DepartmentBuilding, 200 Folly Brook Boulevard, Wethersfield, Connecticut, 06109, within thirty (30) days ofthe receipt of this Decision and Order of the steps taken by the Town to comply with this Order.

TO:John B. Keefe, First SelectmanTown of PortlandTown Hall, 265 Main Street CERTIFIEDPortland, Connecticut 06480 (RRR)



Joseph G. Lynch, Esq.Town Attornev, Town of Portland25 Lewis StreetHartford, ConnecticutRobert M. DarnaGreat Hill Pond Road CERTIFIEDPortland, Connecticut 06480 (RRR)Local 1303 of Council #4,AFSCME, AFL-CIO742 Worthington Ridge CERTIFIEDBerlin, Connecticut 06037 (RRR)William S. Zeman, Esq.18 North Main StreetWest Hartford, Connecticut 06107


