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A P P E A R A N C E S:Donald W. Powers,for the Town of StratfordFrank J. Raccio, Esq.,for the Union DECISION AND ORDEROn August 17, 1973, the Stratford Police Union Local No. 407, Council 15, AFSCME, AFL-CIO, hereinafterthe Union, filed a complaint with the Connecticut State Board of Labor Relations, hereinafter the Board,alleging that the Town of Stratford, hereinafter the Town, had engaged and was engaging in practicesprohibited by section 7-470(a) of the Municipal Employee Relations Act, hereinafter the Act, in that theTown had "taken an action unilaterally to change the working conditions of employees during the periodwhen the Town and the Union [were] in the process of negotiating a new Working Agreement." Theremedy sought was it “A cease and desist order and such other action that the Board may deemappropriate."After the requisite administrative steps had been duly taken the matter was brought on for hearingbefore the Board in the Labor Department Building in Wethersfield, Connecticut, on May 14, 1974. Bothparties appeared and were represented. They were given full opportunity to adduce evidence, examineand cross-examine witnesses, and make argument. Both parties filed written briefs on June 3, 1974.On the basis of the entire record before us we make the following findings of fact, conclusions of law, andorder. Findings of Fact1. The Town of Stratford is a municipal employer within the meaning of the Act.2. Stratford Police Union Local #407, AFSCME, AFL-CIO, is an employee organization within themeaning of the Act.



3. The Union has at all times material hereto been the exclusive statutory bargaining representativeof a unit of Town employees consisting in the uniformed and investigatory members of the policedepartment with exceptions not relevant to the issues.4. For some years the Town has had a town manager form of government. Joseph W. Venables is andhas been at all times material hereto the town manager.5. The powers of the manager are specified in the Town charter which was adopted in 1964. He isthe chief executive and administrative officer of the Town and possesses all its executive andadministrative powers except as limited by the charter. Sec. 5.1.1.6. Section 5.1.7 of the charter provides in pertinent part as follows:"The town manager shall have the special powers and duties hereinafterenumerated: and shall be directly responsible to the council for theproper administration thereof; xx(b) To appoint and remove at pleasure, except as otherwise provided inthis charter, all directors of departments and all subordinate officers andemployees in such departments in both classified and unclassifiedservice, such appointments and removals to be made on the basis ofmerit and fitness alone, including proper subordination;"xxx7. Section 5.8.1 of the charter provides as follows:"The town manager shall develop a wage and salary schedule, acceptableto the council for all classified and unclassified administrativedepartment employees."8. Section 2.2.4 of the charter provides in pertinent part as follows:“The council shall have the power to approve or disapprove wage andsalary schedules recommended by the town manager for administrativedepartment employees."9. There is no provision in the charter for the conduct and grading of merit examinations nor for therating of candidates in the order of their relative excellence for the purpose of appointment to orpromotion in the classified service, and there is no such provision in any relevant general or socialact of the Legislature.10. James P. Pall is administrative assistant to the Town manager and director of personnel. There isno specific provision in the charter creating or defining such a position.11. A police manual for the Town was drafted by the present chief and assistant chief of police andapproved by the Town manager in 1952 and revised in 1956. Section 18 of this manual, entitled"Promotions," reads in pertinent part as follows:



"4. All persons eligible to compete for any promotion shall be givenpromotional examinations consisting of written tests, service ratings,credits for seniority, and oral interview."12. Promotional examinations are also given in the other Town departments.13. Some of these examinations are given and graded locally; others are given and graded by the Statepersonnel department.14. Before 1973 "the promotional examinations consisted of a written examination and an oralexamination, each counting 50 percent of your total mark towards your final score." (Tr. 30). Atthe very end of this period credit was given for seniority points (id.). The evaluation sheet was notcounted as part of the basis for promotion (id.).15. Beginning in 1966 an evaluation sheet for each individual member of the police department wasin use in the Town for the purpose of advising members of their current performance and trying tosecure improvement on the part of those with low ratings.16. In the early part of 1973 and again in August, 1973, the Town announced and held promotionalexaminations within the police department in which the parts were to be given the followingspecified weights: written test 40%oral test 30%performance rating 30%The "performance rating" referred to the evaluation sheets described in paragraph 15,supra.17. During the whole of 1973 the parties were engaged in negotiations for a collective bargainingagreement to succeed the one then in effect.18. At no time did the Town propose in these negotiations the change in the basis for promotionsdescribed in paragraph 16, supra, nor in any other way seek to negotiate such change with theUnion or to obtain its consent to the change.19. In the course of these negotiations the Union did offer written proposals concerning the conductand grading of promotional examinations.20. The Town has consistently at all material times taken the position that the subject of promotionswas not a negotiable item; it did, however, at an informal conference with the Board's AssistantAgent offer to discuss the content of the challenged evaluation sheets.21. The Town' s position described in paragraph 20, supra, was taken in the good faith (but mistaken)belief that it was legally justified and was not motivated by anti-union bias.22. There was no evidence tending to show that the change in the basis for promotion prevented anyindividual from being promoted who would have been promoted under the former basis.



Conclusions of Law1. The provisions of section 7-474(g) apply only where (1) a civil service commission, personnelboard, or personnel agency (or its agents) has been established by statute, charter, or special act,(2) for the purpose of conducting and grading merit examinations and of rating candidates in theorder of their relative excellence for the purpose of promotion.2. The provisions of that section do not apply to a situation where merit examinations have beenprescribed by administrative action only, and not by statute, charter, or special act.3. The bases for promotion within a municipal department substantially affect wages and workingconditions of employees within such department and are therefore mandatory subjects ofcollective bargaining unless they fall within the provisions of section 7-474(g).4. The Town's refusal to negotiate the bases for promotion constituted a refusal to bargain and aviolation of section 7-470 of the Act even though it was not motivated by anti-union bias.5. The Town's unilateral action in changing the bases for promotion constituted a practice prohibitedby section 7-470 of the Act. DiscussionThe Town's first point is without merit. It asserts that the complaint was not filed by the Union but by anindividual employee and suggests that the motive behind the filing of the complaint was harassment ofthe Town “for the purpose of forcing the municipal employer to come to terms favorable to the Union” innegotiations then pending.It is the fact that the original complaint was filed by an individual employee but this is proper under theAct and under the Board's regulations. The Act itself does not specify who may bring a complaint forprohibited practice. Instead it empowers the Board to consider such question "Whenever a questionarises as to whether a practice prohibited by [the Act] has been committed . . " Sec. 7-471 (4). And inprescribing the procedure to be followed the Act uses the passive voice: "When a complaint has beenmade to the board . . . etc." Sec. 7-471 (4) (A); Further, "The board is empowered and directed to preventany unfair labor practices." Sec. 31-107 (a) (incorporated in the Act by Sec. 7-471(4) (D)). So far as theAct itself goes, therefore, a prohibited practice complaint may be filed by anyone.The regulations are more restrictive, but they provide that a prohibited practice complaint "may be filedby an employee" and that expressly covers this case. Sec. 7-471-14.So far as the imputation of ulterior motive is concerned we do not find it well based on fact. In any eventthis would not call for dismissal of the complaint if the complaint itself is well founded.This brings us to the merits of the case. The facts themselves are not in serious dispute. There wereadmittedly changes made by the Town in the basis for promotion in the police department and themaking of these changes was done without negotiating them with the Union, although there was a lateroffer to discuss the contents of the challenged evaluation sheet with Union representatives. The Union'sobjection centered on the use and the contents of evaluation sheets which had been in use for some timebut had not theretofore been a factor in determining questions of promotion.The union claims that this change directly affected conditions of employment and was therefore amandatory subject of bargaining. It invokes the familiar rule that a unilateral change upon such a subject



constitutes a violation of the statutory duty to bargain in good faith. The Town, on the other hand, claimsthat the Act expressly excepts the conduct and grading of merit examinations and the rating of candidatesfrom being subject to collective bargaining, Sec. 7-474(g), and that the evaluation sheets come within thisexception.The Town's contention calls for an examination of Section 7-474(g) in the context of the whole Act. Themain thrust of the Act is to assure the right to collective bargaining "on questions of wages, hours andother conditions of employment," Sec. 7-468(a), and to provide methods for the selection of a bargainingrepresentative for that purpose if the employees choose to have one. It was recognized that this objectivemight compete with civil service objectives, since the bases for promotion and tenure are clearlyquestions concerning "conditions of employment" and may directly affect "wages," within the languagequoted above. The Legislature resolved this possible conflict between objectives by carving out a limitedexception to the broad remedial sweep of the Act as a whole. Under well recognized canons ofconstruction such an exception is to be read strictly and not extended beyond the scope of its language.Read thus, the section does not cover the situation in Stratford.The exception by its terms protects the "authority and power of any municipal civil service commission,personnel board, personnel agency or its agents established by statute, charter or special act to conductand grade merit examinations and to rate candidates in the order of their relative excellence . . . ” for thepurpose of promotions in the classified service (emphasis supplied). To bring a case within this exceptionthere must not only be such a commission, board or agency, but it must be established by statute, charteror special act to conduct and grade merit examinations and to rate candidates in the order of theirrelative excellence. In other words a civil service or merit system (as these terms are commonly used)must have been established by statute, charter, or special act. That is not the case in Stratford. Section5.1.7 of the charter is altogether silent on the subject of merit examinations. The Town manager is giventhe power to "promote." Section 5.1.7 (b) provides that he may appoint "at pleasure." Such a grant isinconsistent with a claim that the charter establishes the manager as personnel agent in order to conductand grade merit examinations. To be sure, the same sub-section of the charter provides thatappointments are to be made "on the basis of merit and fitness alone," without any reference as to howmerit and fitness should be determined. The mere reference to "merit and fitness" cannot be construed asestablishing an obligation to conduct and grade merit examinations. In all likelihood the phrase wasmeant to temper the manager's unfettered power to appoint and remove by requiring him to base hisdecision on merit and fitness alone, but it does not restrict him to the use of merit examinations for thatpurpose. There is no requirement that he determine merit and fitness by administering meritexaminations, and, consequently, it cannot be said that the charter establishes the manager as personnelagent in order to conduct and grade merit examinations.Perhaps, although this is far from clear, the charter establishes the Town manager as the Town'spersonnel agency within the meaning of Section 7-474(g). But the charter does not set up or establish acivil service or merit system. If such a system may be said to exist in Stratford, it was set upadministratively and not established by statute, charter, or special act. To be sure the charter authority ofthe manager may be broad enough to empower him to do what he did but that does not mean that hisposition was established in order to conduct merit examinations and grade candidates or for the purposeof doing so, and that is what we take the Act to require.Since Stratford's case does not come within Section 7-474(g) it falls within the general pattern of the Act.That means that the Town had a statutory obligation to negotiate over any substantial change it proposedto make "on questions of wages, hours and other conditions of employment." It seems fairly clear thatchanges in the basis of promotion fall within that language. No serious question was raised on that scoreand indeed the very reason for Section 7-474(g) is that the bases for promotion would be mandatory



subjects of bargaining if that section did not make an exception for them (under certain limitedcircumstances).We find then that the Town committed a prohibited practice when it refused to negotiate the merits ofthe Union’s proposal. (See Paragraphs 19, 20, 21, findings of fact) and when it made unilateral changes inthe basis for promotion. That brings us to the question of remedy. It is clear that our finding calls for acease and desist order and for a direction not to implement the unilateral change for the future untilthere has been agreement to it, or impasse. But there is a serious question about undoing the tests andpromotions which have already taken place. An order which had that effect would necessarily bedisruptive for the Town; it would also upset and disappoint individuals who have taken the test and beenpromoted on faith in the Town's conduct. We do not believe that the policies of the Act would befurthered by such an order. The Town and the individuals promoted have acted in good faith. There is noshowing of prejudice to any other specific individual since no evidence indicated that others would havewon promotion if the former criteria had been applied. And the Union did not specifically claim suchrelief in its complaint or urge it in its brief. Under these circumstances we shall not include such adirection in our order. O R D E RBy virtue of the powers vested in the Connecticut State Board of Labor Relations by the MunicipalEmployee Relations Act, it is herebyORDERED that the Town of StratfordI. Cease and desist from implementing the change made in 1973 in the basis for promotions withinthe police department until such time as such change is negotiated with the Union or until thereis a final impasse in such negotiations.II. Take the following affirmative action which we find will effectuate the purposes of the Act:(a) Reinstitute the criteria for promotion which were in effect immediately prior to thechange of 1973 until such time as is described in part I of this order.(b) Post immediately and leave posted for a period of sixty (60) consecutive days from thedate of posting, in a conspicuous place where the employees involved customarilyassemble, a copy of this Decision and Order in its entirety.(c) Notify the Connecticut State Board of Labor Relations at its office in the LaborDepartment, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)days of the receipt of this Decision and Order of the steps taken by the Town ofStratford to comply therewith.



TO:Joseph N.Venables, Town ManagerTown of StratfordTown Hall, Main Street CERTIFIEDStratford, Connecticut 06497 (RRR)William J. Troland, Chief of PoliceTown of StratfordStratford, Connecticut 06497Anthony Copertino, Esq.Town Hall, Main StreetStratford, Connecticut 06497Donald Powers158 Cherry StreetMilford, Connecticut 06460Charles R. Czajkowski, Local #407900 Longebrook AvenueStratford, Connecticut 06497Ronald Beckwith, PresidentLocal #407, Council 15404 Highland AvenueStratford, Connecticut 06497Council 15, AFSCME, AFL-CIO746 Chapel Street, Room 26 CERTIFIEDNorth Haven, Connecticut 06510 (RRR)Frank J. Raccio, Esq.132 Temple StreetNew Haven, Connecticut 06510


