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A P P E A R A N C E S:Henry Forgione, Esq.,for the Municipal EmployerWilliam S. Zeman, Esq.,for the Union DECISION AND ORDEROn July 24, 1973, Local 1303, Council #4, American Federation of State, County and Municipal Employees,AFL-CIO, hereinafter the Union, filed with the Connecticut State Board of Labor Relations, hereinafter theLabor Board, a complaint that the Southington Board of Education, hereinafter the Board of Education,had engaged and was engaging in practices prohibited by the Municipal Employee Relations Act,hereinafter the Act, in that:"The Complainant was certified as collective bargaining representativeon April 30, 1973 pursuant to Decision No. 1137, Case No. ME-2511 forall custodial employees of the Respondent.Thereafter, the Respondent unilaterally, and without the consent of theComplainant, removed several custodial positions at the DePola JuniorHigh School from the certified bargaining unit."A "comprehensive statutory remedy" was requested.After the requisite administrative steps had been taken the matter was brought before the Board for ahearing in the administrative offices of the Board of Education in Southington on November 28, 1973, atwhich the parties appeared and were given full opportunity to adduce evidence, examine and cross-examine witnesses and make argument. Both parties filed written briefs on April 1, 1974. On the basis ofthe whole record we make the following findings of fact and conclusions of law.



Findings of Fact1. The Southington Board of Education is a municipal employer within the meaning of the Act.
2. Local 1303 of Council #4, AFSCME, AFL-CIO is an employee organization within the meaning of theAct.3. Southington Custodial Association (hereinafter the Association) on April 30, 1973, and at allmaterial times prior thereto, an employee organization within the meaning of the Act (Exh. 2 p. 2,consent for election, by all parties, so recognizes).4. In 1971, the Board of Education entered into an agreement with the Association upon a salaryschedule for custodians employed by said Board for the school years 1971-2 and 1972-3. Thisagreement contained job descriptions for head custodian - classifications 1-2-3; assistant headcustodian, full time custodian and others - classiflcations 4-5; and matrons - classification 6.5. This agreement covered all the custodians in the Board of Education's employ at the time,including the custodians assigned to the Joseph A. DePaolo Jr. High School.6. On February 8, 1973, the operation and maintenance committee of the Board of Educationrecommended the contracting out of custodial services for available schools and the preparationof bid specifications to be released for bidding when a school should become available. Thisrecommendation was adopted by the Board of Education at its regular meeting on the same day.7. On February 27, 1973, the Union filed with the Labor Board a petition alleging that a question orcontroversy had arisen concerning the representation of the custodial employees of the Board ofEducation and requesting that the Labor Board investigate such controversy and certify to theparties the name of the representative designated by the employees. The Association was namedas a party interested in the proceedings, and, intervened therein.8. On March 28, 1973, all parties to the proceeding initiated by the petition (par. 7, supra) consentedto an election to be conducted by the Labor Board.9. Pursuant to this consent an election was held under the supervision of the Labor Board's Agent atwhich a majority of employees elected the Union to be their representative.10. The Union was certified as such representative by the Labor Board on April 30, 1973.11. The Board of Education, pursuant to its vote on February 8th, 1973, prepared bid specificationsand duly advertised the bids in the Southington News on May 3, 1973, (Exhibit 10), and HartfordCourant on May 25, 1973, (Exhibit 11). The advertisements called for bids to be received by theBoard until 3:30 p.m., June 7, 1973.12. The Board of Education duly received bids pursuant to the above advertisements and at its regularpublic meeting of Thursday, July 12th, 1973, authorized the chairman to sign a contract with theM. Richard Co., for services at the Joseph A. DePaolo Jr. High School.13. Newspapers having a local circulation, such as the Hartford Courant, carried news reports of thisaction (Exhibits 9, 7).



14. The Board of Education entered into the custodial maintenance agreement with M. Richard Co., onJuly 25, 1973 (Exhibit 3).15. There was no evidence of a past practice to contract out the custodial work of the Southingtonschool system or any part thereof, before February 8, 1973, and no evidence of any such practicethereafter except to the extent described in the foregoing paragraphs of this finding.16. The decision to contract out the work at the DePaolo school was motivated by economicconsiderations and not by anti-union bias.17. Such decision has not resulted in the loss of a job or of income on the part of any member of thebargaining unit but there would be more jobs in the bargaining unit if that decision had not beenmade.18. The Board of Education did not consult with either the Association or the Union before makingand implementing the decision to contract out the work at DePaolo school, and it did not seek theconsent of either bargaining representative, or negotiate with either, before taking such action.19. The Union knew about the contracting out before it tendered Contract proposals to the Board ofEducation on July 10, 1973; said proposals contained no specific reference to the matter ofcontracting out, nor did the Union letter of June 25, 1973, requesting the commencement ofbargaining.20. Bargaining sessions between the parties were held on July 10 and 31, 1973, and on August 14, andat subsequent times. Negotiations were continuing at the time of the hearing before the LaborBoard.21. The Union representative complained about the contracting out either at the first or the second ofthese meetings and there was a heated discussion of the action and a statement that a complaintwould be filed before the Labor Board, but there was no offer by either party to negotiate thematter. The Board of Education took the position that it had a right to take this action withoutnegotiation. Conclusions of Law1. By making the contract described in paragraphs 4 and 5 of the findings of fact the Board ofEducation in legal effect recognized the Association as the exclusive bargaining representative of aunit of its employees consisting in the school custodians covered by said contract.2. The custodial work at the DePaolo school was on and before February 8, 1973, bargaining unitwork.3. Where such work is substantial in quantity and permanent in nature, as here, and where there hasbeen no past practice of contracting it out, then the decision to contract it out affects the basicbargaining relationship between the parties and necessarily impairs the reasonably expectedwork opportunities of the bargaining unit and generates fears by its members of furtherencroachment upon their work.4. The question of contracting out the work at the DePaolo school was a mandatory subject ofbargaining.



5. It became the duty of the Board of Education to submit this matter for negotiation since it was theBoard which sought to change the preexisting relationship between the parties.6. Although the decision to contract out this work was made before the Union became the statutoryrepresentative of the custodians the actions taken to implement this decision occurred after theUnion's certification and the unilateral taking of such action constituted a violation of section 7-470(4) of the Act.7. Even if an employer would be privileged to complete, after a union's certification asrepresentative, unilateral action lawfully began before such certification, that principle is notavailable to the Board of Education here since the action of February 8, 1973 constituted aviolation of the Act against the Association and the Board of Education can take no profit from itsown wrong. DiscussionThis case falls squarely within the rule of the Plainville Decison. Plainville Board of Education, Case No.MPP-2605, Dec. No. 192 (1974). In one respect the present case is stronger for the Union than Plainvillesince the work contracted out was not work in a new structure but work in an existing structure whichhad been performed by bargaining unit employees for at least two years.The Board of Education urges that Plainville can be distinguished on two grounds: (1) that the decision tocontract out this work was made two months before the Union's certification, and (2) that the Unionneglected or elected not to raise the question of contracting out . . until after the contracting out had beenaccomplished, and that this inaction on the Union's part constituted a waiver of its rights. We find thatneither of these points is valid.It is true that the employer's duty to bargain is usually brought into play by a union request to bargain sothat such a request must be made before the employer can be found in breach of his duty to bargain.NLRB v. Columbian Enameling & Stamping Co., 306 U. S. 292 (1939); NLRB v. Rural Electric Co., 296 F. 2d523 (10th Cir. 1961). This is not, however, the rule applicable to a party who would change the status quoexisting between an employer and employees represented by a statutory bargaining representative. Suchan employer violates the Act if he makes a substantial change unilaterally; in other words he has theburden to initiate bargaining with the union or to obtain its consent to the change. Murphy Dresil Co.,184 NLRB No. 87, 76 LRRM 1469 (1970), order enforced Murphy Dresil Co. v. NLRB, 454 F. 2d 303 (7thCir. 1971). Cf. NLRB v. Miller Brewing Co., 408 F. 2d 12 (9th Cir. 1969). And the union’s failure to bringthe matter to the bargaining table does not constitute a waiver of its right to have the status quo remainunchanged by unilateral action on the employer's part. Murphy Dresil Co. v. NLRB, supra. See alsoArmstrong Cork Co. v. NLRB, 211 F. 2d 843, 848 (5th Cir. 1954 (failure to make timely objection orspecifically to request bargaining on these issues does not constitute a waiver.)The Board of Education urges that this general rule is inapplicable here because it made the decision tocontract out custodial work at available schools before the Union , as certified and, indeed, before it filedits petition for election. But this is of doubtful significance. The decision to contract out in the future wasnot irrevocable; the body that made it could rescind it. And no step to implement this revocable decisionwas taken until after the Union's certification. We are inclined to hold that the implementing steps shouldnot have been taken without negotiations, but we do not rest decision solely on that ground. Even if anemployer were free to complete after union certification a unilateral act of which had been lawfullybegun before that event, that principle would not aid the Board of .Education. Here the initial step itselfinvolved a prohibited practice against the Association and surely the Board of Education may not set upits own past wrong to remove the stigma of unlawfulness from later action.



In fairness to the Board of Education it should be stated that there seems to have been no bad faith on itspart. It has acted, apparently, in the belief that its conduct was sanctioned by the Act. But this belief,though honestly held, was mistaken. O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that, the Southington Board of Education shallI. Cease and desist from contracting out the custodial work of DePaolo school or of any otherschool unless and until such contracting out is agreed to by the Union after negotiation, or untilfinal impasse in such negotiations has been reached.
II. Take the following affirmative steps which the Board finds will effectuate the purposes of theAct:(1) Bargain with the Union upon request with respect to contracting out custodial work atthe DePaolo school, and elsewhere (if any other such action is contemplated) unless theBoard of Education should abandon the practice of contracting out such work.(2) Post immediately and leave posted for a period of sixty (60) consecutive days from thedate of posting, in a conspicuous place where the employees involved customarilyassemble, a copy of this Decision and Order in its entirety.(3) Notify the Connecticut State Board of Labor Relations at its office in the LaborDepartment, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)days of the receipt of this Decision and Order of the steps taken by the SouthingtonBoard of Education to comply therewith.

TO:John Pyne, Superintendent of SchoolsSouthington Board of Education49 Beecher Street CERTIFIEDSouthington, Connecticut 06489 (RRR)



Henry E. Forgione, II, Esq.98 Main StreetSouthington, Connecticut 06489Local 1303, Council #4, AFSCME, AFL-CIO742 Worthington Ridge CERTIFIEDBerlin, Connecticut 06037 (RRR)William S. Zeman, Esq.18 North Main StreetWest Hartford, Connecticut 06108


