
STATE OF CONNECTICUTDEPARTMENT OF LABORCONNECTICUT STATE BOARD OF LABOR RELATIONS
In the Matter ofCOUNCIL #15, AMERICAN FEDERATION OF STATE,COUNTY & MUNICIPAL EMPLOYEES, AFL-CIO

Case No. DR-2659Decision No. 1191-ADecided: March 12, 1974Issued: April 1, 1974A P P E A R A N C E S :Siegel & O'ConnorBy: Richard D. O'Connor, Esq.,for the ,TownKopkind, Flynn & RaccioBy: Frank J. Raccio, Esq.,for the UnionPeter Boucher, Esq., andWilliam S. Zeman, Esq.,Amici Curiae
DECISION AND ORDERThis controversy has a long history some of which is recited in the findings of fact, paragraphs 6 - 21,infra. The present phase of the case was initiated by an amended petition for a declaratory ruling filed byCouncil #15, American Federation of State, County & Municipal Employees, AFL-CIO, hereinafter theUnion, with the Connecticut State Board of Labor Relations, hereinafter the Board, on September 6, 1973.The first count of this amended petition recited that "it is common for collective bargaining agreementsto contain a provision to the effect that employees who have been in the employ of the municipalemployer for less than certain specified periods of time are to be considered probationary employeesduring said specified period and, for the period of probation said employees are denied some or all of therights conferred upon employees under said agreement." The count continued with the claim that suchprovisions are in conflict with sections 7-467(2) and 7-468(a), (c), and (d) of the Municipal EmployeeRelations Act, hereinafter the Act, and prayed for broad declaratory relief determining whether thecontract provisions referred to are in conflict with the Act.The second count of the complaint recited the hiring and discharge by the Town of Berlin, hereinafter theTown, of one Michael J. Hines as police officer, the filing and denial of a grievance because of thedischarge, and the reliance by the Town upon a probationary employee clause in the Contract, all as morefully set out in paragraph 21 of the findings of fact, infra.The Town filed jurisdictional objections to the complaint which, after hearing, were overruled by theBoard. The Board exercised its discretion to dismiss the first count, however, and set the second count forhearing on January 22, 1974. Matter of Council No. 15, AFCME, AFL-CIO, Case No. DR-2659, Dec. No. 1191(1974). At this hearing the Town presented additional motions as appears in the discussion, infra, upon



which the Board reserved decision. The case was also presented on the merits, and full opportunity wasgiven to adduce evidence, examine and cross-examine witnesses, and make argument. Both parties andand one anicus curiae filed written briefs. Upon the whole record we make the following findings of factand conclusions of law. Findings of Fact1. The Town of Berlin is a municipal employer within the meaning of the Act. Section 7-467(1).2. The Berlin Police Union Local 1318 and Council 15, AFSCME, AFL-CIO, are employee organizationswithin the meaning of the Act. Section 7-467 (3).3. At all times material hereto the Union has been the statutory exclusive bargaining representativefor a unit of the Town's employees consisting in "all employees as defined in Public Act No. 159 inthe classifications of Sergeants, Officers and Dispatchers on the Berlin Police Force, excluding allothers."4. At all times material hereto, the parties had in force and effect a collective bargaining agreement(the Contract) which contained the following provision in Article IV - Seniority:“4.3 No employee shall attain seniority or other rights under thisAgreement until he has been continuously on the payroll of theDepartment for a period of six (6) months. During such period, theemployee shall be on probation and may be discharged by theTown without recourse to the Grievance and Arbitrationprovisions of this Agreement by either the Union or the employee.Upon completion of the probationary period, the employee'sseniority shall date back to the time he started work with theDepartment."5. The Contract also contained an article setting up a grievance procedure with two internal stepsand a third step consisting of binding arbitration by the State Board of Mediation and Arbitration.6. Michael J. Hines was appointed as a police officer in the Berlin Police Department on July 2, 1972.(Tr. 60)7. On December 2, 1972, his services as a police officer were terminated. (Tr. 61).8. On December 7, 1972, the following grievance was mailed to Robert E. Skinner, Chief of the BerlinPolice Department:"Dear Sir:Having recently been discharged from the Berlin Police Department byyou as Chief of the Department, and believing the manner in which suchdischarge was consumated was highly improper and inconsistent withthe provisions of the Police Union contract with the Town of Berlin,Officer Michael Heinz wishes to grieve such discharge. and has requestedthe Union's assistance in this matter.



His grievance relates to the Town's failure to live up to and honor theprovisions of Article XII, Discipline and Discharge, and specificallySections 12.1, 12.2, 12.3, and 12.4.May I hear from you on this matter.Very truly yours,Officer Ronald HainesThis grievance was typed under the letterhead of Council 15. Ronald Haines was the president ofthe local Union.9. On December 11, 1972, Chief Skinner responded to the grievance in writing as follows:"Mr Ronald HainesIn Reference To Your Grievance #72-00007 Dated Dec. 7, 1972 OfficerMichael Hines Was A Probationary Employee And As Such Did Not HaveRecourse To The Grievance Procedure. Therefore I Do Not Consider ThisA Valid Grievance."10. On December 13, 1972, the Union submitted the grievance to the board of police commissioners.(Tr. 63) This would have been the next grievance step provided by the Contract for grievancesfiled under it.11. The board of police commissioners did not respond to this grievance. (Tr. 64).12. No appeal was taken from this failure to respond to the State Board of Mediation and Arbitration.(Tr. 64)13. Thereafter Hines sought a hearing under the departmental rules as outlined in the police manual,but was denied such a hearing.14. On March 9, 1973, the Union filed with the Board a duly verified amended complaint alleging thaton or about December 2, 1972, the Town had discharged Officer Hines "in complete repudiation ofArticle I, Section 1.1 and Article XII, Section 12.1 of the current collective bargaining agreement"and requesting appropriate statutory remedies "including, but not limited to, reinstatement as aPolice Officer with all rights and privileges plus retroactive pay."15. The amended complaint was duly referred to the Assistant Agent of the Board who held informalhearings with the parties upon the matter.16. At one of these bearings the Town indicated that it would hear the Hines grievance as anindividual one in accordance with the Act but insisted that "such hearing would be limited to theindividual employee without representation from the employee organization." (Ass't Ag't's Rep.p.3, part of Exh. 7)17. The Assistant Agent made a written report to this Board on September 14, 1973, which concludedas follows.



"Upon statements made to me, I conclude that this Board has nojurisdiction over the issues raised by the filing of the complaint herein.Whether or not Officer Hines has recourse to the grievance procedure isa matter of contract interpretation and should properly be submitted tothe Board of Mediation and Arbitration for determination. There is noallegation by the Union that Officer Hines was dismissed because ofactivities on behalf of the Union or because he joined the Union.Therefore, this Board has no jurisdiction over the dismissal of Hines.Whether or not Hines was dismissed for cause, absent discriminationbecause of Union activity, is not a matter for this Board to determine.Further, if Hines is, as the Town alleges, denied access to the grievanceprocedure by Section 4.3 of the contract, does he then have access to theappeals procedure provided in the police department rules andregulations, is a matter for the courts to determine rather than thisBoard. The State Board of Labor Relations has no jurisdiction or powerto interpret or enforce Town rules and regulations. Therefore, I find thatthe complaint filed herein by the Berlin Police Union Local #1319 andCouncil 15, AFSCME, AFL-CIO on March 9, 1973 is not within thestatutory authority of this Board to adjudicate, and I recommend thatsaid complaint be dismissed. s/ Betty L. TiantiBetty L. Tianti, Assistant Agent”18. The Union filed timely written objection to the Agent’s recommendation and moved this Board fora hearing on the complaint.19. Therearfter, on December 4, 1973, the Union in writing withdrew its objection described inParagraph 18, supra.20. Thereafter, this Board in executive session, directed dismissal of the complaint and closing of thecase on its records.21. Thereafter, on September 6, 1973, the Union filed a complaint in two counts, the second of whichreads as follows:“SECOND COUNTThe Petitioner also moves for a declaratory ruling from this Board as tothe applicability of said statutory provision to the following controversy:1. On or about December 2, 1972 the Town of Berlin dischargedOfficer Michael J. Hines.2. The Town subsequently denied Officer Hines access to thegrievance procedure on the ground that, as a probationary officer,Officer Hines was not entitled to any of the rights set forth in thebasic union contract.



3. The Town subsequently denied Officer Hines a hearing underprovisions of the Police Manual referring to hearings for officersof the department.4. The Town has relied upon Article IV Section 4.3 of the agreementbetween the Town of Berlin and Berlin Police Union Local 1318,which provides'in pertinent part:‘No employee shall attain seniority or other rights under thisAgreement until he has been continuously on the payroll of theDepartment for a period of six (6) months. During such period theemployee shall be on probation and may be discharged by theTown without recourse to the grievance and arbitrationprovisions of this Agreement by either the Union or theemployee . . .’Petitioner believes that such a provision is of itself repugnant tothe policy of the Municipal Employees Relations Act and iscontrary to Sections 7-467 (2), 7-468 (a), 7-468 (c) and 7-468 (d).WHEREFORE, Petitioner prays for a declaratory ruling todetermine whether Article IV, Section 4.3 of the Agreementreferred to above is contrary to the policy of the Act and thestatutory provisions referred to above."22. In taking all the actions described in this finding of facts the Town has acted in good faith and wasnot motivated by anti-union bias. Conclusions of Law1. Section 4.3 of the Contract is not contrary to the policy or provisions of the Municipal EmployeeRelations Act.2. Said section of the Contract does not impair an individual employee's right to file a grievanceunder section 7-468 (d) of the Act.3. The grievance filed in this case (set forth in paragraph 8 of findings of fact) constituted anindividual grievance under said section of the Act and this is true although the grievance includedirrelevant surplusage.4. It was the Town 's duty to hear the grievance as a statutory one and to provide some reasonableprocedure for this purpose.5. The Town breached this duty by declining to hold any kind of hearing upon the grievance,although it was justified in declining to entertain the grievance as one under the Contract.6. This breach resulted from an honest bona fide misunderstanding of the Town's duty and wouldhave been redeemed by the Town's offer made to the Assistant Agent, to hear the Hines grievanceas an individual one had that offer not been made subject to a condition which the Town had noright to impose.



7. An employee who files a grievance under section 7-468(d) of the Act has the right, so far as themunicipal employer is concerned, to be represented by the Union in the processing of saidgrievance.8. Because of the Town's good faith in these proceedings no stigma should attach to it because wefind a technical violation of the Act on its part, and the usual requirement of posting this decisionand order will be dispensed with.9. When the Board's Agent or Assistant Agent recommends dismissal of a complaint and thecomplainant fails to object ,or, having objected, withdraws objections, the Board's action indismissing the complaint thereafter shall in all cases operate as a dismissal with prejudice.10. Since the rule embodied in paragraph 9, supra, has not been heretofore clearly and expresslyannounced, the Board will refrain from applying to the present case.11. The Town's motions made at the beginning of the hearing on January 22, 1974, are overruled onthe grounds stated in the discussion, infra.DiscussionI.This is the sequel to a former decision in this case wherein the Board overruled the Town's jurisdictionalobjections, declined to entertain the first count as a matter of discretion, and set it down for a hearing onthe merits of the second count on January 22, 1974. Matter of Council #15, AFSCME, AFL-CIO, Case No.DR-2659, Dec. No. 1191 (1974). Such a hearing was held. At the beginning of it the Town renewed itsspecial appearance and orally made five motions to dismiss the second count on further grounds which itdenominated as jurisdictional. These motions were later filed in writing. In summary they were asfollows:(1) The Board lacks jurisdiction because the matter is one of contract interpretation.(2) The Union is estopped from bringing a second complaint after it had withdrawn its objection tothe Agent's recommendation of dismissal of its amended complaint addressed to the samesubject matter (the termination of Officer Hines) since the Town had hired a replacement forHines in reliance upon the Union's withdrawal.(3) The dismissal of the original complaint by the Board after the Union's withdrawal of objectionsto the Agent's recommendation, noted above, operated as res judicata.(4) The Union must be joined as a respondent in these proceedings since it is a party to the Contract.(5) The Board lacks jurisdiction because the petition fails to comply with the Board's proceduralrules and has not “disposed of” according to them.Only the first and fifth of these objections go to jurisdiction. The others are defenses on the merits, notproperly raised under a special appearance. Since it is our belief that procedural technicalities should notprevent decision on the merits, however, we shall disregard this irregularity.Only the motion listed as (3) above, merits extended discussion. The first misses the point of the Union'scomplaint which is that a clause of the Contract by its very existence constitutes a prohibited practice



under the Act, and that the Town's conduct under color of that clause deprived Officer Hines of rightsprotected by the Act. Clearly the Board has jurisdiction to determine the merits of such claims. City ofNew London (Police), Case No. MPP-2268, Dec. 1128 (1973), City of' Bridgeport, Case No. 2354, Dec. No.1091 (1972). See also NLRB v. C. & C. Plywood Corp., 385 U.S. 421 (1967), NLRB v. Huttig Sash & DoorCo., 377 F. 2d 984 (8th Cir. 1967) (opinion by Blackman, J.) And, as these decisions show, this jurisdictionis not ousted by the incidental necessity for construing a contract in the process of determining whetherthe Act has been violated.The claim of estoppel embodied in the second motion is not supported by any evidence in the record tothe effect that the City had hired a replacement for Hines in reliance on the Union's withdrawal ofobjections. It is true that counsel made a statement to that effect* (Tr. 52), but the record does not showthat this was agreed to or supported by evidence.As for the fourth motion, it is enough to note that the Union is a party to the present proceedings and willbe bound by any order therein. That is all the protection the Town needs. The alignment of a party asclaimant or respondent is not a matter of such moment as to call for dismissal of the complaint.The fifth motion might be well taken if this were a new complaint. We hold that it embodies the sameclaim as the amended complaint which was dismissed. Since this is so there has been substantialcompliance with the Board's rules in an earlier stage of the proceedings.Narrowly stated, the question is whether such a dismissal is one "with prejudice" or not. When wedrafted the rule cited above we certainly intended dismissal to be with prejudice. The Act and ruletogether provide for an orderly way to handle complaints. The Agent screens them and makesrecommendations. If the recommendation is for dismissal the complainant may have that determinationreviewed by the Board. This fully protects his rights. It would be duplicative of time and effort to allowhim to bring a new complaint and start the whole process over. We did not mean to give him so wastefulan option. We hereby hold that dismissal by the Board under the rule in question is with prejudice andshall hereafter dismiss any second complaint brought upon the same basic facts as formed the ground ofthe original complaint. This holding would result in dismissal here; the complaint before us arises out ofthe same basic claim, or "cause of action", that gave rise to the first complaint. The fact that the Unionmay now be pursuing legal theories not urged before the Agent is of no moment. Under our liberalamendment rules the Union could have presented them to the Board upon a review of the Agent'srecommendation.**We view as a single claim all rights to redress that may arise out of a singleoccurrence or transaction (e.g. the termination of Hines and its sequels). And we hold that a party mustpursue all of those rights in a single proceeding or forego them. This is a counterpart of the judicial ruleagainst splitting a single cause of action.We believe that this result is to be implied fairly from our rule as it stands. It is not however expresslystated therein and we are reluctant to apply it against a party who may not have realized theconsequences of his course of action. This brings us to the merits of the complaint which the Town has soassiduously tried to keep from being reached.

* The statement actually was that the “Union has already hired a new officer”, but this was apparently a slip of the tongue.
** The fact that they were not presented to the Agent would, however, require justification.



II.The second count of the complaint alleges two possible bases for a claim of prohibited practice: (1) thedenial of access to the grievance procedure, and (2) the existence of and reliance by the Town uponArticle IV, section 4.3 of the Contract which withholds from probationary employees rights under theContract including access to the grievance procedure set up by the Contract. The main thrust of theUnion's claim is directed toward the invalidity of the Contract provisions and we treat this point first.We hold that the clause in question does not contravene the Act. We agree with the Union's claim that aprobationer is an employee within the meaning of the Act. We also agree that he is a member of thebargaining unit and that the Union owes him the duty of fair representation. But at this point ouragreement with the Union's contentions stops.The Union asserts that by agreeing to the clause in question it has effectively bargained away all theprobationers' rights under the Contract thereby denying him the essence of the right to be represented.And the Town is said to commit a prohibited practice by taking advantage of a provision which the Unionhad no right to agree to. In support of its position, the Union cites cases like Steele v. Louisville & R.R., 323U.S. 192 (1944). In that case Black firemen employed by the railroad sought to enjoin implementation ofclauses between it and a union which discriminated against Blacks. Black firemen were ineligible formembership in the union. The Court held that the Union whose authority to represent Black firemen was"derived not from their action or consent but wholly from the command of the [Railway Labor] Act," hadthe duty to represent them fairly, which it breached by making an agreement that involved illegal andarbitrary discrimination against them. The railroad was not protected by these clauses since it was notbound to "take the benefit of a contract which the bargaining representative is prohibited by the statutefrom making." 323 U.S. at 203-204.This argument comes with bad grace from the Union which was a party to the provision which it nowclaims to be illegal.* There may indeed be some doubt about its standing to take so anomalous a position.We need not however resolve the doubt since we do not believe cases like Steele are applicable forreasons which would bar a complaint by anybody. In the first place probationers were eligible formembership in the Union and we take that to mean full membership. The significance of this factor inreducing "the potential for unfair distinctions in collective bargaining" has been stressed in Wellington,Union Democracy and Fair Representation: Federal Responsibility in a Federal System, 67 Yale L.J. 1327,1342, (1958).Even more important is the fact that a differential treatment of probationers stems from rational andlegitimate considerations and is not arbitrary. Probationers are new employees whose qualifications areas yet untried so far as the employer is concerned. There is nothing irrational in such an employer'sdesire for a reasonable trial period before the employee becomes vested with full contract rights andnothing irrational in a Union's agreement to such an arrangement. This is well brought out in the Court'sopinion in the Steele case where it declared that its decision did not prevent a union "from makingcontracts which may have unfavorable effects on some of the members of the craft represented.Variations . . . based on differences relevant to the authorized purposes of the contract in conditions towhich they are to be applied, such as differences in seniority, the type of work performed, thecompetence and skill with which it is performed, are within the scope of the bargaining of a craft, all ofwhose members are not identical in their interest and merit." 323 U.S. at 203.
* No such anomaly was presented in Steele where the suit was brought by Black firemen, not by the union.



Differential treatment for probationers is widespread, not only in Connecticut but throughout thecountry. Yet no case has been cited to this Board in which a court or a board has held that contractualprovisions for such difference violate a labor relations act. This is not conclusive, but does at least suggesta general understanding that such clauses are valid.While differential treatment of probationers does not necessarily violate the Act, there are of courselimits beyond which that differential treatment may not go. It. may not be used to deprive a probationaryemployee of rights protected by the Act., it may not, for example, be used to justify discharging a man forunion membership or activity, a matter which is not involved in the present case. The only problem ofthat kind here is presented by the language of section 4.3 which withholds from probationers recourse tothe grievance and arbitration provisions of the Contract. The question is whether this provision is inconflict with section 7-468(d) of the Act which reads as follows:“(d) An individual employee at any time may present a grievance to hisemployer and have the grievance adjusted, without intervention of anemployee organization, provided the adjustment shall not beinconsistent with the terms of a collective bargaining agreement then ineffect. The employee organization certified or recognized as the exclusiverepresentative shall be given prompt notice of the adjustment. (1965,P.A. 159, 1967, P.A. 491, S.2.)”As we construe the contractual language, there is no conflict. The grievance and arbitration provisions ofthe Contract are different from and more extensive than the individual grievance guaranteed by the Act.The natural meaning of section 4.3 is to deny only the contractual procedures to the probationer, and notthe statutory individual grievance. The Contract would be powerless to deny the latter and we would notbe warranted in giving it an unnatural construction which would render this clause invalid, when themore natural meaning would preserve its validity.There remains the question of whether the Town’s treatment of the Hines grievance violated theindividual grievance guarantee of the Act. Sec. 7-468(d). We hold that it did. The grievance, though signedby a Union officer, clearly states that "Officer Michael Heinz [sic] wishes to grieve such discharge, and hasrequested the Union’s assistance in the matter." We find that this constitutes an individual employeegrievance within the meaning of section 7-468(d). That section authorizes the filing of such grievance"without the intervention of an employee organization.” It does not require that the grievance be filedwithout representation by such an organization, and we find that no such requirement should be impliedfor two reasons. As a matter of language we construe the word “intervention" to connote a step whichwould make the Union a party, rather than the representative of a party. Moreover a broad view of thestatutory plan leads to the same result. A principal purpose of section 7-468 is to assure to employees theright to be represented in all aspects of collective bargaining, and this includes grievances. See section 7-468(a), (b), and (c). Paragraph (d) was not, we believe, intended to disrupt or make an exception to thisgeneral scheme. Rather, we think, it was meant to protect an individual's right to grieve in cases wherethe Union exercises its discretion not to file a grievance. See. e.g., Local 234 Council 15,'AFSCME AFL-CIO(Clarence Hyde), MUPP-2027, Dec. No. 1085 1972; City of New Britain Henry Kosinski), MPP-2092,MUPP-2096, Dec. No. 1131 1973, reversed on other grounds. In order to effectuate this purpose thesection authorizes the individual to file his grievance "without intervention of” the union, that is, it allowshim to file an individual grievance even if the union declines to file the grievance in its name. Such anassurance of the individual’s independent right to proceed without a union should not be twisted into aprohibition of representation if the Union is willing to accord it.It is also true that the grievance invokes provisions of the Contract which section 4.3 rendersinapplicable, since we hold that section valid. That does not, however, relieve the Town from its duty to



regard the grievance as a statutory one concerning the basic fact of discharge or termination of OfficerHines.Since the grievance falls within sect1on 7-468(d) it was the Town's statutory duty to hold a hearing uponit, at which the grievant would be given the rights of basic due process and the right to be represented ifhe should choose to be. The Act does not prescribe any particular procedure but by clear implication itimposes upon the municipal employer the duty to provide a reasonable procedure which need not beidentical with that agreed to in a contract. Moreover the Act prescribes no criteria for determining themerits of the grievance and we have upheld the provision excluding the contract criteria. This necessarilyleaves the Town a wide latitude but within that area it must act in good faith and make a sincere attemptto review the justice of its original decision to terminate the services of Officer Hines. Whether or not thestatutory grievance may end in arbitration is a matter we leave to determination by the proper tribunalto make such a decision, the Board of Mediation and Arbitration.O R D E RBy virtue of the powers vested in the Connecticut State Board of Labor Relations by the MunicipalEmployee Relations Act, it is herebyORDERED that the Town of Berlin shallI. Cease and desist from(a) its refusal to hear the grievance of Michael J. Hines as an individual grievance complaining ofhis termination, under the provisions of section 7-468(d) of the Act;(b) its insistence that Hines be not represented by the Union in presenting such grievance;II. Take the following affirmative steps which the Board finds will effectuate the purposes of theActs(a) Reopen the Hines grievance and allow it to be presented as an individual grievance undersection 7-468(d) of the Act and processed in a manner which accords to Hines full dueprocess,(b) Permit Hines to be represented by the Union in presenting and processing such grievance ifhe desires such representation and the Union is willing to give it.(c) Notify the Connecticut state Board of Labor Relations at its office in the Labor DepartmentBuilding, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of thereceipt of this Decision and Order of the steps taken by the Town of Berlin to comply withthis Order.


