
STATE OF CONNECTICUTDEPARTMENT OF LABORCONNECTICUT STATE BOARD OF LABOR RELATIONS
In the Matter ofCITY OF NORWALK(Police)- and -NORWALK POLICE UNION LOCAL #1727, andCOUNCIL 15, AFSCME, AFL-CIO

Case No. MPP-2556Decision No. 1166August 10, 1973
A P P E A R A N C E S:Leonard Hermann, Esq., Corporation CounselThomas Keating, Esq., Assistant Corporation Counselfor the CityLawrence Hirsch, Esq.for the Union

DECISION AND ORDERStatement of the CaseOn April 10, 1973, Local #1727, Norwalk Police Union and Council 15, AFSCME, AFL-CIO, hereinafter theUnion, filed its complaint with the Connecticut State Board of Labor Relations, hereinafter the Board,alleging that the City of Norwalk, hereinafter the City, had engaged and was engaging in prohibitedpractices within the meaning of Section 7-470 of the Municipal Employee Relations Act, hereinafter theAct, in that: “The Agreement between the parties dated December 23, 1970 andmodified by a Letter Agreement dated October 6, 1972, provides for themethod for promotions of detectives, sergeants, and lieutenants. OnMarch 30, 1973, by General Order 364 from Chief F. E. Virgulak, thisAgreement was violated when the City failed to promote Patrolman PeterLong to the rank of detective. A copy of that order is attached hereto asExhibit ‘A’. By grievance filed March 30, 1973 pursuant to the Agreementbetween the parties, the Union pointed out to the Norwalk PoliceDepartment that its failure to promote Patrolman Long was in violationof the Agreement between the parties and the customs that have beenestablished under said Agreement. The Union requested that thegrievance be processed under the Grievance Procedure between theparties. A copy of grievance is attached hereto as Exhibit ‘B.' By letterdated April 4, 1973, the Department refused to process the grievance



filed by the Union, despite the fact that a grievance is defined under theAgreement between the parties as follows:"[There follows a recitation of the Contract language set forth in paragraph 5 of the Findings of Facts]The City's refusal to process this grievance was claimed to be a violation of Section 7-470(a)(1), (4), and(5) of the Act.After the requisite administrative steps had been duly taken, a hearing was held before the Board on June8, 1973, at which the parties appeared and were given full opportunity to adduce evidence, examine andcross-examine witnesses, and make argument. Both parties filed written briefs on July 10, 1973.On the basis of the whole record, we make the following Findings of Fact, Conclusions of Law and Order.Findings of Fact1. The City of Norwalk is a municipal employer within the meaning of the Act. Section 7-467(1).2. The Union is an employee organization within the meaning of the Act, Section 7-467(3), and is theexclusive statutory bargaining representative for a unit consisting of uniformed and investigatoryemployees of the police department of the City, with exclusions not here material.3. The Union and the City entered into a collective bargaining agreement effective between July 1,1970, and June 30, 1972 (hereinafter called the Contract). At the time of the hearing before theBoard the parties were engaged in negotiations for a successor contract and throughout theseproceedings have treated the pertinent provisions of the Contract as being in effect.4. The Contract contains an article (XX) dealing with promotions or assignments which provided forcompetitive examinations and for promotion (including promotion to the detective division) “onlyafter [such] examination which is to be administered under the direction of a duly-established,impartial agency.” The article, as modified by a letter agreement of October 6, 1972, goes on toprovide that "only those individuals obtaining the highest total grade shall be promoted to suchpositions as may exist. Only the following weights and ratings shall be considered in arriving at therespective total grade:Rating WeightDetectiveService 20%Seniority 10%Oral Examination 20%Written Examination 50%”
5. The Contract also includes an article (XXII) providing for a grievance procedure having four stepswithin the police department and a fifth step at which the dispute may be referred to the StateBoard of Mediation and Arbitration. The decision of this board is to be “final and binding upon theparties" and the board is to "have the power to uphold the action of the City or to rescind andmodify such action." This article defines a grievance as "an employee or Union complaintconcerning:



a. Any disciplinary action [with exceptions not here material].b. Any matter relating to the interpretation and application of this Agreement.c. Any act or condition with reference to wages, hours, working conditions which theUnion or any member of the Police Department believes to be unfair or improper or inviolation of any term of this Agreement.”6. The Contract also includes an article (XXIV) which provides that the City and "the Board of PoliceCommissioners have and will continue to retain, whether exercised or not, all of the rights, powersand authority heretofore had by them, except where such rights, powers and authority arespecifically relinquished, abridged or limited by the provisions of this Agreement or the provisionsof the Act, and shall have the sole and unquestioned right, responsibility and prerogative ofmanagement of the affairs of the Police Department and direction of the members of theDepartment."7. In or about March, 1973, vacancies occurred in the positions of lieutenant, sergeant, and detective.8. At this time Patrolman Peter Long had the highest total score of any officer in line for promotion tothe post of detective. By general order number 364, issued March 30, 1973, Patrolman RichardMonroe was promoted to the post of detective and Long was denied such promotion "because ofExcessive Absenteeism."9. At this time all officers on the promotion list with standing above Long's had been promoted to therank of detective in order, as reached.10. On March 30, 1973, John Frank, president of the Union, sent the following letters to deputy chiefWilliam Carpenter of the police department:"This letter is to serve as a grievance pursuant to the GrievanceProcedure between the Union and the City with reference to the failureof the Department to promote Patrolman Peter Long to the rank ofDetective. The refusal of the Department to promote Patrolman Long isin direct violation of the Agreement between the parties and the customsthat have been established under said agreement. Please process thisgrievance as rapidly as possible under the Grievance Procedure. Please,also, be advised that the Norwalk Police Union reserves its rights toenforce our agreement in all ways provided by law."11. On April 4, 1973, Francis E. Virgulak, chief of police, and Carpenter sent the following reply toFrank: “Dear John,I am returning the grievance dated March 30, 1973, with reference to thefailure of the department to promote Officer Peter Long to the DetectiveDivision.We are of the opinion that this matter does not fall within the grievancecategories as stipulated in the contract between the Police Union and theCity."



12. On April 10, 1973, the Union filed with the Board its complaint in this matter.13. The City's legal position in this case was adopted and maintained in good faith though we find it tobe erroneous.
Conclusions of Law1. The question whether the Union letter of March 30, 1973, constituted a proper grievance underthe Contract (or an unwarranted attempt to interfere with the City's managerial or governmentalprerogative), is one which should appropriately be submitted as an issue in the grievance stepsand as a challenge to arbitrability before the Board of Mediation and Arbitration if the Unionshould seek to take the grievance to arbitration.2. The decision of such Board upon the question of arbitrability would be subject to review by thecourts.3. This Board should refrain from making decisions upon the merits of grievances under contractsand questions of arbitrability out of deference to the more appropriate and orderly way fordetermining such questions indicated in paragraphs 1 and 2, supra, even if it has jurisdiction tomake such determination which is doubtful under the facts of this case.4. This Board should therefore refrain from deciding either the merits of the Long grievance or thequestion whether that purported grievance is an appropriate one under the Contract.5. The proper role of this Board is here simply to assure that the bargaining and grievance processesremain free from obstructions or frustration by either party.6. The City's refusal to process the Union letter of March 30, 1973 through the steps provided inarticle XXII of the Contract constituted a unilateral determination of an issue which should havebeen submitted for determination to the grievance and arbitration process and, ultimately, to thecourt; this in turn constituted an unwarranted refusal to bargain and a refusal to discussgrievances under Section 7-470(a)(4) and (5) of the Act.7. While the City might properly deny a purported grievance at each step on the ground that it is nota proper grievance under the governing contract, it is not warranted in refusing to discuss apurported grievance on this ground at least if the purported grievance is not so clearly beyond thescope of the grievance provisions that the grievant's claim is patently frivolous.8. The Union's claim in this case presents a serious and doubtful question of contract interpretationand it is not frivolous.9. There is no basis in the evidence for the award of costs or damages against the City.DiscussionThe City's principal contention here is that its action in denying promotion to Long was an exercise of itsmanagerial or governmental function and therefore outside the proper scope of the grievance machineryprovided by the Contract. This is, of course, a perfectly legitimate contention and one that the City has aright to have determined by the proper tribunals set up by law for the purpose. But the City here did notseek to exercise this right. It sought, rather, to make the decision itself in such a way as to prevent



submission of the issue to any outside tribunal; it sought in effect to be judge and jury in its own case.This, we hold, was the kind of unilateral action which constitutes a refusal to bargain in good faith and todiscuss grievances and therefore a violation of the Act. Section 7-470(a)(4) and (5). See City of Milford,Case No. MPP-2347, Dec. No. 1106 (1973).We do not suggest that the City was required to conduct itself so as to forego or waive its principalcontention. It was free to assert it at each step of the grievance procedure by denying the purportedgrievance on that ground, leaving the Union in a position where it could proceed to the next step, if it didnot choose to abandon the grievance. And if the Union had pursued the grievance to arbitration the Citywould have been free to challenge the arbitrability of the dispute on the ground that it was beyond thescope of the agreement, which was the arbitrator's only charter of authority. And if the arbitrator hadrejected this contention, his ruling on this point would have been reviewable by the courts. Local 63,T.W.U. OF A., CIO v. Cheney Bros., 141 Conn. 606 (1954). New Britain Machine Co. v. Lodge 1021, TAM,143 Conn. 399, 404 (1956); Chase Brass Copper Co. v. Chase B. & C. Workers Unions, 139 Conn. 591, 595(1953).This would be the orderly way to present and test the City's principal contention through the tribunalswhich the contract and the law have provided for its resolution. What the City has tried to do here is tofrustrate and obstruct this orderly procedure and to bind the Union to the City's own determination ofthe extent of its functions and powers without the possibility of outside review.Perhaps a purported grievance might be so clearly beyond the scope of the Contract that its claim to bean appropriate grievance would be frivolous. We need not and do not decide whether in such a case theCity would be warranted in refusing to discuss the purported grievance. That is not this case. The claimthat this grievance falls within the contractual definition presents at least a debatable question. TheUnion contends that the denial of promotion to Long was a disciplinary measure; that article XX of theContract required promotion of Long as the "individual … obtaining the highest total score … "; and thatthe City's action produced a "condition with reference to wages, hours, working conditions, which theUnion … believes to be unfair or improper or in violation of any term of this Agreement." The Citydisputes these contentions but it cannot be said they are frivolous. Indeed if the matter were properlyone for our decision we should probably find that the Union had the better of the argument; the grievanceseems at least to relate "to the interpretation and application" of article XX.The question then arises whether this Board should not proceed to decide the issue of the propriety (ifnot the merits) of the grievance, since it has jurisdiction over the initial question of whether there hasbeen an improper refusal to discuss the grievance. There is some loose precedent for this sort of thing.When equity was administered separately from law, courts of equity would often follow an initialassertion of jurisdiction by a determination of all the issues of a controversy even though some of themwould otherwise be triable in the law courts. Thus where equity found that an instrument should bereformed because it embodied a mutual mistake, the chancellor would not only order reformation butwould proceed to enforce the contract as thus reformed. The advantage of taking complete jurisdiction inthis way is obvious: it was economical for all concerned since it obviated the need for a secondproceeding. But this economy may be bought at too high a price if the second proceeding would be moreappropriately determined by a different tribunal.Here we think that questions of contract interpretation are in most cases more appropriately resolvedthrough the grievance and arbitration process, which the parties have voluntarily chosen in theiragreement, than by this Board which is the creature of a statute having as its principal objective theprotection of the bargaining process rather than the enforcement of bargains once made. We believe thatthis is also the attitude of the federal courts and the national board under legislation which furnished the



pattern for our own. See, e.g., Boys Markets, Inc. v. Retail Clerks, 398 U.S. 235, 74 LRRM 2257 (1970);Collyer Insulated Wire, 192 NLRB No. 150, 77 LRRM 1931 (1971). We conclude that we should limitourselves in this case to the role of clearing away obstacles put by the City in the way of the grievanceprocess, leaving the parties free to pursue that process once the obstacles are removed. In this way webelieve the appropriate functions of the different sets of tribunals can best be preserved. Since we declineto determine the merits of Long's grievance, we deny the Union's request that we order Long's promotionwith retroactive pay as detective. These matters are for the arbitrator to decide.Another facet of the City's argument deserves attention. Its brief stresses the statutory powers of theboard of police commissioners and the management rights clause in the Contract. Under the first head itcites such cases as Riley v. Board of Police Commissioners, 147 Conn. 113 (1960), and Trembly v. BerlinPolice Union, 108 N.H. 416, 237 A.2d 668 (1968).* This we find is simply part of the City's principalcontention (described in the first paragraph of this Discussion) which should have been submitted fordetermination in the grievance-arbitration process set up in the Contract. It may well be that if theContract is construed in such a way as not to govern the question of Long's promotion, then that wouldbe a matter within the police board's discretion. But if the Contract is interpreted as the Union claims,then it would modify the powers of the police board as both the City's brief (p.3) and the expresslanguage of the management rights clause make clear.Only one further point calls for treatment. The Union asks this Board to assess costs or damages againstthe City "to include attorneys fees." (Br. p.12) We find no basis in this record for inferring bad faith on theCity's part. The case is simply one where the parties have taken divergent legal positions in apparentgood faith. The fact that we reject the City's position furnishes no basis for the award of the remedy askedby the Union under this head. O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the City of Norwalk shallI. Cease and desist from(a) Refusing to discuss and process the purported grievance filed by the Union on behalf ofPeter Long dated March 30, 1973;(b) Making like refusal with respect to future purported grievances wherever such grievanceis fairly susceptible in any view of a construction that would bring it under the Contract(as construed most favorably as to cover the grievance). This part (b) of this order shallremain in effect only so long as the contract in effect between the parties contains agrievance and arbitration clause substantially like that described above.II. Take the following affirmative steps which the Board finds will effectuate the purposes of theAct:
* See treatment of this line of cases in Town of New Milford (William Decker), Case No. MPP-2306, Dec. No. 1086 (1972).



(a) Reopen the Long grievance and allow it to be processed as provided in article XXII of theContract. This is without prejudice to a denial of the grievance at each stop on the groundsthat it is not a proper grievance under the Contract, and without prejudice to challengingarbitrability if the Union seeks arbitration.(b) Post immediately and leave posted for a period of sixty (60) consecutive days from thedate of posting, in a conspicuous place where the employees involved customarilyassemble, a copy of this Decision and Order in its entirety.(c) Notify the Connecticut State Board of Labor Relations at its office in the LaborDepartment, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30)days of the receipt of this Decision and Order of the steps taken by the City of Norwalk tocomply therewith.
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