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DECISION AND ORDEROn June 22, 1972, Local 1566 of Council #4, American Federation of State, County and MunicipalEmployees, AFL-CIO (hereinafter the Union) filed with the Connecticut State Board of Labor Relations(hereinafter the Board) its complaint alleging that the City of Milford (hereinafter the City) had engagedand was engaging in practices prohibited by Section 7-470(a) of the Municipal Employee Relations Act(hereinafter the Act), in that:"The City is in violation of the Municipal Employees Relations Act for thefollowing reasons:1. On Dec. 10, 1971, a letter wrote by the Employer denying UnionRepresentation at a hearing.2. On January 21, 1972 ,the Employer wrote a letter rejecting anemployee's appeal to hear a Union Grievance.3. On May 22, 1972 a letter wrote by the Employer stating that agrievance is not a Union grievance.4. On, several occasions the Employer told the Union that if they feelthe grievance is not a Union grievance, they do not have to hear itus a Union grievance.”



The relief sought is as follows:"Union feels that if Civil Service is part of the agreement and the stepbefore Arbitration must be heard with the Commission, that theCommission must hear the grievance before it could pass judgment andnot deny the Union a hearing.Union is asking the Board to order a cease and desist and to meet withthe Union in accordance with the agreement."After the requisite administrative steps had been duly taken the matter came on before hearing beforethe Board at Wethersfield on November 8, 1972. Both parties appeared at the hearing and wererepresented by counsel. Full opportunity was given to adduce evidence, examine and cross-examinewitnesses, and make argument. Both parties, through their counsel, filed written briefs with the Board onDecember 14, 1972.On the whole record before us, we make the following finding of facts and conclusions of law.Finding of Facts1. The City is a municipal employer within the meaning of the Act.2. The Union is the exclusive statutory bargaining representative for a unit of employees of the Cityconsisting in the full-time hourly-rated classified employees.3. At all times material hereto there was in effect a collective bargaining agreement between the Cityand the Union, hereinafter called the Contract.4. The Contract (Article XIII) provides a grievance procedure which may be invoked “[in] the eventthat a difference arises between the City … , the Union or any employee concerning theinterpretation, application or compliance with the provisions of this agreement … ”5. The grievance procedure includes various steps beginning with informal discussion which may befollowed by more formal steps with the immediate supervisor, the department head and the civilservice commission, respectively. At the second step the grievance is to be put in writing with acopy to the civil service commission.6. Section 3 of the grievance article reads: "In the event that an employee and/or his representativeare not satisfied with the Commission's decision, they may submit the matter to arbitration by theConnecticut State Board of Arbitration, within fourteen (14) calendar days of the Commission'sdecision. The decision of the arbitration shall be final and finding on both parties."7. At all times material hereto the City had in effect a civil service system administered by acommission which had promulgated rules and regulations.8. The civil service rules and regulations also established a grievance procedure "to permit promptdiscussion and resolution of employee grievances … ” The procedural steps for grievances underthe civil service rules are identical with those under the Contract except that there is no provisionfor arbitration in civil service grievances, and the decision of the commission is made final andbinding.



9. The civil service rules and regulations contain a form for grievances which has in fact been usedby the parties for grievances under the Contract as well as grievances under the rules.10. Leroy Murray, an employee of the public works department of the City and a member of thebargaining unit represented by the Union applied for the position of heavy equipment operator inthe City’s volume reduction plant. This position was within the City’s classified service.11. On December 7, 1971, the civil service commission notified Murray by letter (Exh. 10) that he wasnot certified as eligible to be tested for the position.12. On December 8, 1971, Murray wrote the commission (Exh. 4) requesting an appearance before thecommission with the president of the local Union and the staff representative of Council #4.13. On December 10, 1971, the commission by letter (Exh. 5) advised Murray that he was scheduled toappear before it alone on December 13, 1971, because "the conducting and grading of meritexaminations is not a subject of collective bargaining according to [the Act] and therefore unionrepresentation in such a matter is not permissible."14. On December 13, 1971, Murray appeared before the commission without union representation.15. On December 14, 1971, the commission advised Murray that he was disqualified for testing for theposition in question.16. On December 16, 1971, Dominick A. Lucenti, staff representative of Council #4, wrote thecommission chairman as follows:Mr. Murray has requested to appear before the Commission and hasasked for representation. I feel this is a right that any person has and theCommission has no right to deny his request. Mr. Murray did not say inhis letter that he wanted the Union to come to that meeting for thepurpose of' collective bargaining on the conduct and grading of meritexaminations.May I bring to your attention Article III, Section 4(a) - "When a vacancyexists in any department, it shall be posted and filled in accordance withthe Rules and Regulations of the Civil Service Commission of the City ofMilford, hereinafter referred to as the Commission". The contract makesreference to a vacancy and also to the Rules and Regulations, whichmeans the Rules and Regulations are part of our contract.In this Agreement the City of Milford and the Union have a grievanceprocedure and the Commission has made mention in Article XIII, Section2 (b), (d) and also states in Article XIII, Section 2(d) that the employee.and/or his representative may request a hearing before the Commission.I feel this alone should be evident that the employee has the right torepresentation.Would appreciate you reconsidering your position stated in your letter ofDecember 10, 1971 and contacting my office for available dates that wemay sit down and resolve Mr. Leroy Murray’s grievance, in accordance



with Article XIII, Section 1.An early reply would be appreciated.
17. On the same day Murray filed a grievance on the form referred to in paragraph 9, supra, addressedin the civil service commission in which he cited no section of the Contract or rules andregulations but stated: "I am a qualified operator" and requested this action: "I would like to takethe test for Heavy Equipment Operator Shredder Plant."18. On January 21, 1972, the commission chairman wrote Lucenti stating that "since the conduct andgrading of merit examinations and the rating of candidates and the establishment of lists arespecifically excluded from the subject of collective bargaining under [the Act], such matters do notfall within the grievance procedure outlined … " in the Contract. The letter proceeds to state thatunder the civil service rules and regulations a disqualified applicant is given a right to appeal tothe commission and that Murray had exercised that right of appeal and that the commission had“rejected his appeal. Therefore, the Commission has complied with [its rules and regulations] andthe matter is not one which is subject to the standard grievance procedure."19. Thereafter the Union did not pursue the Murray grievance "at the time," because of some doubtabout its merits (Tr. 19, 20); but after the Dowd grievance had come to a head in May, 1972, theUnion felt it "had to bring this to a stop and .... made reference to Mr. Murray's situation and Mr.Dowd's situatioon." - (Tr. 20).20. On April 24, 1972, Gerald Richardson, Union shop steward, filed a grievance on behalf of FrankDowd, Sr., an employee in the bargaining unit, addressed to Anthony Benedosso, as "Act. Dir. SolidWaste," which makes the following statement of problem: "Management performing bargainingunits position and duties. Clerk 'A' sanitation duties being performed by foreman." The actionrequested was "This practice to stop and duties to be returned to sanitation clerk ‘A’immediately." Under the heading "Section of Agreement under which grievance arises (ifapplicable):" Richardson typed as follows: "Sec. I Article 5, Sec. II Article 7, Civil Service Rules." Thegrievance was signed by both Dowd and Richardson.21. Mrs. Meyers, executive secretary of the civil service commission, took the view that this was a civilservice grievance rather than a grievance under the Contract and that therefore it would have tobe processed as a civil service grievance. She testified at the hearing: “I could not because of theway the grievance was submitted accept it as coming under the terms of the agreement because ofthe fact that there would be a final step of arbitration." (Tr. '46).22. Mrs. Meyers explained this position to Lucenti over the telephone, telling him that he could attendthe hearing before the civil commission for the purpose of discussion but insisting that it would bedealt with as a civil grievance which could not proceed to a final step of arbitration. (Tr. 46).23. Lucenti replied that this was a grievance under the Contract, but did not cite any specific section asbeing breached. (Tr. 61).24. Mrs. Meyers recognized, however, that the Dowd grievance was not exactly like the Murraygrievance. Murray' s dealt entirely "with civil service testing and the making of lists and merittests," whereas Dowd's "had to do with something entirely different that could in fact beprocessed because it was a question of giving out [sic] job duties and this could rightfully beprocessed the other way … ” (Tr. 64).



25. The provisions in the Contract for grievance procedure require no special form of grievance andno citation of the section of the contract upon which the grievance is based.26. After all the facts recited above a hearing on the Dowd grievance was scheduled before thecommission on June 12, 1972.27. It was clearly stipulated by the City and understood by all concerned that at this hearing thegrievance was to be treated as a civil service grievance and not one under the Contract.28. Lucent was notified of the date of this scheduled hearing on or about May 22, 1972 but did notattend it.29. The City refused to entertain the Dowd grievance as a Contract or Union grievance because(a) the grievance referred to sections of the civil service rules and regulations as being involved,and did not cite any specific provisions of the Contract, and(b) the City did "not wish to be in the position that, by hearing the matter under the contract or'union' grievance procedure it [had] waived any rights it may have to contest the arbitrabilityof the subject matter." (City's Br.p. 10, 11).30. The Union refused to pursue the Dowd grievance as a civil service grievance because by acceptingthe City's position in that respect it "would waive its right to claim before the Arbitration Boardthat the grievance was a Union Grievance under the contract." (Union's Br. p. 2).31. Both parties have been acting in good faith in insisting on their claims in this matter.
Conclusions of Law1. The question whether the Dowd grievance is subject to arbitration under the Contract is onewhich could appropriately be submitted to the State Board of Mediation and Arbitration fordecision.2. The decision of said Board upon such a question of arbitrability would be subject to review by thecourts.3. This Board should refrain from making a decision upon such question of arbitrability out ofdeference to the more appropriate and orderly way for the determination of this questionindicated in paragraphs 1 and 2, supra, even if it has jurisdiction to make the determination, whichis doubtful.4. The insistence by the City that the Dowd grievance was to be entertained and heard as a civilservice grievance and not one under the Contract posed a serious threat to the Union that it wouldwaive its claim that the grievance was ultimately subject to arbitration, if it should acquiesce in theCity's conditions upon the further processing of the grievance.5. Since at the time of its insistence the City was well aware of the Union's claim that the Dowdgrievance was one under the Contract, this insistence constituted an unreasonable restrictionupon and interference with the Union's right to present grievances and a breach of the City's dutyto bargain collectively and to discuss grievances.



6. The mere fact that Dowd' s grievance did not cite a specific section of the Contract and, instead,cited sections of the civil service rules and regulations, did not justify the City' s insistence that thegrievance be processed only as a civil service grievance after it had been clearly apprised of theUnion's claim that this was a Contract grievance.7. The City would have been justified in taking reasonable steps to protect itself against its ownwaiver of the question of arbitrability of the Dowd grievance, but such protection could have beenassured without forcing the Union to waive its claim upon the issue; therefore the interest in self-protection did not warrant the City's action here.8. There was no sufficient showing that the Union gave clear and timely notice to the City of a claimthat the Murray grievance involved an interpretation, application or compliance with the Contract.9. In the absence of such a showing the conduct of the City with respect to the Murray grievance didnot constitute a violation of the Act.
DiscussionBoth parties agree that this Board is not the proper tribunal to determine the merits of either grievanceand the Board itself unreservedly concurs in that conclusion. Moreover it is not within the properprovince of this Board to determine whether a grievance is to be classed as a civil service grievance or aContract grievance.If a grievance arises under the civil service rules and regulations and involves no question of Contract,then the civil service commission's determination is final and binding, as those rules provide. If, on theother hand, the grievance arises under the Contract, then the Union is entitled to take a further step toarbitration, and the arbitrator's decision is final and binding, as the Contract provides.An underlying question here is what body shall make the final decision where the City claims thegrievance is exclusively under civil service and the Union claims it is under the Contract. The lawprovides a simple and rational procedure for answering this question: If the Union should seek to take agrievance beyond the civil service commission to arbitration, the City would object to the arbitrability ofthe matter. It would then be the duty of the arbitrator to rule on this question; and his ruling on thisquestion would be reviewable by the courts.It is elementary law that an arbitrator's sole charter of authority is the submission agreement betweenthe parties; and in this case the submission is to be found in the grievance and arbitration clauses in theContract. Local 63, T.W.U. of A. CIO v. Cheney Bros., 141 Conn. 606 (1954) cert. den.348, U.S. 959; NewBritain Mach. Co. v. Lodge 1021, IAM, 143 Conn. 399, 404 (1956). See Conn. Gen. Stat. S 52-418(d). It isjust as clear and fundamental that the courts retain the ultimate power to construe the submissionagreement, or arbitration clause, and to determine whether the arbitrator has acted within the limits ofthe submission. Chase Brass & Copper Co. v. Chase Brass & Copper Workers Union, 139 Conn. 591, 595(1953)(“construction of the contract for arbitration was for the court."). Local 63, T.W.U. of A. CIO v.,supra.What the City has done in these cases is to compel the Union to waive its right to pursue this orderlyprocedure for securing a final impartial determination of the nature of its grievance, as a condition toentertaining that grievance in its initial stages. Thus, in effect, the City has made a unilateraldetermination that these grievances involve civil service only, and has sought to preclude the Union from



obtaining a review of this determination by the outside tribunals which the Contract and the law provide.This we hold to be an unwarranted interference with the grievance and arbitration processes and aviolation of Section 7-470(a)(4) and (5) of the Act.The evidence shows and its brief suggests that the City probably took this stand in order to avoid waivingits own claim that these grievances were not arbitrable. This is a perfectly legitimate objective. Neitherparty should be compelled to waive its right to have the proper tribunals determine the question whethera grievance involves civil service exclusively, or presents a question of interpretation, application orcompliance with the provisions of the Contract. If the only way the City could protect itself against waiverwere to force waiver upon the Union this might justify what was done here. At least it would pose adifficult question, but we need not and do not decide that question here for the facts of the case before usdo not present it. In this case the City could readily have protected itself against its own waiver withoutputting the Union in the dilemma it did. Counsel as competent as those in this case can readily find a formof words which will allow processing of a grievance without waiver by either party of its claim about thenature of the grievance. Since that is so, the conduct of the City here went beyond what legitimate self-interest might justify.One other thing should be noted. Whenever the City is faced with a grievance it must make a decision, atsome stage of the proceeding, whether or not the grievance falls under the Contract and, in doing so, it isentitled to rely on what is asserted in the grievance. But the Contract does not require any special form ofgrievance or that specific provisions of the Contract be mentioned therein. We hold, therefore, that (1) ifthe grievance is fairly susceptible in any view of a construction that would bring it under the Contract,and (2) if the City is clearly apprised (while the grievance is being processed in its pre-arbitration steps)of the Union's claim that it does arise under the Contract, then it constitutes a prohibited practice for theCity thereafter to insist on processing the grievance only on the understanding that it is being treatedexclusively as a civil service grievance. The City may, however, require a stipulation that its continuedprocessing of the grievance shall not constitute an admission that the grievance arises under the Contractor a waiver of its right to raise a question of arbitrability if the Union should seek to carry the grievanceto arbitration.Under these tests we find that there was a prohibited practice in the case of Dowd's grievance but not inthe case of Murray's. O R D E RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the City of Milford shallI. Cease and desist from(a) insisting that the Dowd grievance be processed only as a civil service grievance, and from(b) making like insistence in processing future grievances whenever such grievance is fairlysusceptible in any view of a construction that would bring it under the Contract, and after theCity is clearly apprised (while the grievance is being processed in its pre-arbitration steps) ofthe Union's claim that the grievance does arise under the contract. This part (b) of this Ordershall remain in effect only so long as the contract in effect between the parties contains agrievance and arbitration clause substantially like that described above.



II. Take the following affirmative steps which the Board finds will effectuate the purposes of the Act:(a) Reopen the Dowd grievance and allow it to be processed without insistence that it be treatedexclusively as a civil service grievance.(b) Post immediately and leave posted for a period of sixty (60) consecutive days of the posting, ina conspicuous place or where notices to bargaining unit employees are usually posted, a copyof this Decision and Order in its entirety.(c) Notify the Connecticut State Board of Labor Relations at its office in the Labor Department, 200Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of the receipt of thisDecision and Order of the steps the City has taken to comply therewith.
CONNECTICUT STATE BOARD OF LABORRELATIONS BY:

s/ Fleming James, Jr.
Chairman

s/ Dorothy Kane McCaffery
Member

s/ Patrick F. Bosse
MemberTO:The Honorable Clifton A. Moore, Sr.Mayor, City of Milford CertifiedMilford, Connecticut 06460 (RRR)Mrs. Gladys D. Meyers, Executive SecretaryCivil Service CommissionMilford, Connecticut 06466Harold T. Pitt, Esq.City Attorney, City of MilfordMilford, Connecticut 06460Local 1566 of Council #4,AFSCME, AFL-CIO22 Church Street CertifiedNorth Haven, Connecticut 06473 (RRR)William S. Zeman, Esq.99 Pratt StreetHartford, Connecticut 06103


