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DECISION AND DENIAL OF MOTION TODISMISS FOR WANT OF JURISDICTIONOn July 17, 1972, Local 1522 of Council #4, A.F.S.C.M.E., AFL-CIO, hereinafter the Union, filed with theConnecticut State Board of Labor Relations, hereinafter the Board, its complaint, alleging that the City ofBridgeport, hereinafter the City, had engaged and was engaging in practices prohibited by Section 7-471(4) of the Municipal Employee Relations Act, hereinafter the Act, in that“The City of Bridgeport, pursuant to ordinance, has unilaterally altereddaily hours of work of the above employees by adding an hour to theirdaily schedule, effective July 17, 1972, during July and August in violationof the terms and provisions of the current collective bargainingagreement covering said employees."By letter dated August 2, 1972, the City appeared specially for the sole purpose of requesting the Board todismiss the complaint "for absence of jurisdiction" on the ground that the complaint asserts a contractviolation and that, by terms of the contract, disputes between the parties over "the application, meaningor interpretation of this Agreement … shall be settled” by resort to the grievance and arbitrationprocedure provided therein.A hearing before the Board was held upon the jurisdictional objection in the Labor Department Buildingin Wethersfield, Connecticut, on August 21, 1972, at which the parties appeared and were represented bycounsel. Full opportunity was given to adduce evidence, examine and cross-examine witnesses, and makeargument. Both parties filed written briefs.



On the basis of the record before us, we overrule the objection to jurisdiction and direct that a hearing beheld upon the merits of the complaint.It appeared at the hearing that the summer hours of the employees in question (viz., “City HallEmployees, Employees Humane Affairs Department and General Clerical Group") had, at least since 1959,been from 9 :00 a.m. to 4 :00 p.m., "of each week day. This was provided by an ordinance; and it alsorepresented the actual practice.In July, 1970, the parties entered into a collective bargaining agreement (hereinafter the Contract) to beeffective between April 1, 1970 and March 31, 1972. At the hearing it was stipulated that for the purposesof this motion only, the Contract was to be deemed effective during the period dealt with by thecomplaint. It also appeared that during that period the parties were engaged in negotiations looking tothe formation of a contract to succeed the Contract and that the matter of hours of work was among thesubjects of negotiation.On July 10, 1972, the City Council, upon recommendation, of the Mayor, passed an ordinance changingthe summer hours of the employees in question by adding an hour a day to them (so that the employeeswere required to work until 5:00 p.m. on weekdays with the same starting time). It also appeared that thechange made by this ordinance was not negotiated with or consented to by the Union.In its argument and brief the City does not claim that the ordinance did not bring about a change in theconditions of employment of the employees concerned. It points, rather, to the fact that the City rests itsright to make the change in its interpretation of Article VI of the Contract and argues that disputes aboutcontract interpretation lie within the exclusive province of arbitration under Article IX of the Contract.The City seeks to support its claim by invoking a rule aptly summarized by Judge Timbers in Johnson v.Colts , Inc., 306 F. Supp., 1076, 1078(D. Conn. 1969), and Derosiers v. American Cyanamid Co., 299 F.Supp.162 (D. Conn. 1969). In the Derosier case it is stated thus: “In general, an employee must seek reliefthrough the contract grievance procedure before he can seek judicial relief on a claim that the employerhas breached the collective bargaining contract." As the cases cited show this rule has exceptions butthese exceptions are probably immaterial to the present case. The difficulty with the City's argument ismore fundamental. The rule itself is inapplicable to the matter before us; it pertains to the relationshipbetween the judicial process and the process of arbitration with respect to an asserted breach of contractwhich would be arbitrable. What is involved here is quite a different claim -- that the City has engaged ina practice prohibited by the Act which this Board is charged with the duty of administering. And in such acontext “the relationship of the Board to the arbitration process is of a quite different order." NLRB v.Acme Industrial Co., 385 U.S.432, 436 (1967). As we read the authorities the rule which governs thepresent dispute is this: where a complaint charges an employer with breach of an applicable laborrelations statute, the appropriate board has jurisdiction to determine the issues tendered by thecomplaint and this includes jurisdiction to interpret a collective bargaining agreement if suchinterpretation is incidental to the determination of the statutory issue, NLRB v. C & C Plywood Corp., 385U.S. 421 (1967); NLRB v. Huttig Sash & Door Co., 377F. 2d, 964 (8th Cir. 1967).In the case before us the complaint charges the City with promulgating a unilateral change in a conditionof employment of employees within the bargaining unit, without negotiating this change with the Unionand without the Union's consent. Under the circumstances presented here it is clear that evidenceadmissible under the complaint may well show a practice prohibited by the Act. NLRB v. Katz,369 U.S.736 (1962); Allied Chemical & Alkalai Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971);Hartford Fire Ins. Co. v. NLRB, 456 F. 2d 201 (8th Cir. 1972); Borough of Naugatuck, MPP-1586,Dec. No.769 (1967); Town of Hamden, MPP-2228, Dec. No. 1044, (1972). And this is true even if the unilateralchange involved no breach of contract. NLRB v. United Nuclear Corp., 381 F. 2d 972 (10th Cir.1961);



Borough of Naugatuck, supra; Town of Groton, MPP-1654, Dec. No. 806 (1968). Since that is so, thepossibility that the offending conduct may also constitute a breach, or a repudiation, of the Contract doesnot oust the Board of jurisdiction. NLRB v. Hyde, 339 F 2d 568 (9th Cir. 1965).The City urges, however, that its conduct was justified by certain provisions of the Contract so that adetermination of the validity of the Union's complaint will necessarily involve an interpretation of theContract and that this Board has no jurisdiction to entertain contract disputes. A similar claim was madeby the employer in NLRB v. C & C Plywood Corp., supra. There the employer changed the wage rates ofcertain employees covered by a contract by giving them premium pay. The Union challenged this as aunilateral change of working conditions and therefore an unfair labor practice under §§ 8(a)(5) and (1) ofthe National Labor Management Relations Act. 29 U.S.C. §§ 158 (a)(5) and (1). The Company respondedthat its conduct was pursuant to a provision of the contract and that NLRB had no jurisdiction to resolvethe issue of contract interpretation thus presented. The Court overruled this contention and decided thatNLRB had jurisdiction to interpret the contract to the extent necessary to determine whether there hadbeen a unilateral change in working conditions.The C & C Plywood case differs from the one before us in one respect: the contract there contained noarbitration clause (though it had a grievance procedure). This difference was urged by the employer inthe later case of NLRB v. Huttig Sash & Door, 377 F. 2d 964 (8th Cir. 1967), as a basis of distinction. Huttiginvolved a reduction of certain wage rates which the employer sought to justify under provisions of acontract which did contain an arbitration clause with mandatory language like that in the present case.In an able opinion by Blackmun, C.J., now Mr. Justice Blackmun, the court formulated the issuespresented, thus: 1. Has the Board properly found that the reductions wereunilaterally effectuated [in violation of the Act]?2. Does the Board have jurisdiction to determine whether Huttigwas guilty of an unfair labor practice when, in so doing, the Boardis required to evaluate Huttig’s interpretation of the collectivebargaining agreement?3. Does the Board have unfair labor practice jurisdiction when thecontract provides for grievance procedure and arbitration?The court answered all three questions affirmatively on the authority of C & C Plywood and AcmeIndustrial Co.; both supra. To the point that the contract in Plywood contained no arbitration clause thecourt replied "that this is only one factor in the Court’s decision and that it is not the pivotal factor."Taking the two earlier decisions together, the court in Huttig concluded "that, of itself, neither thepresence of a problem of contract interpretation nor the presence of an arbitration provision in thecontract deprives the Board of jurisdiction." 377 F. 2d at 969.Toward the close of his opjnion, Mr. Justice Blackmun (as he now is) stated,We detect in the two decisions’s desire, and perhaps even a policy, on thepart of the Court to give impetus to the various ways of settling labordisputes; to expedite these matters; to avoid delay either in the courts orin the. arbitration process; to emphasize and protect, in cases of doubt,and to give priority to, statutorily declared rights to regard as no morethan secondary any contract interpretation aspect of what is regarded as



basically an unfair labor practice dispute or as merely related to primaryBoard functions under the Act; to take a broad, and not a narrow ortechnical, approach to the Act and to the multiplicity of channelsavailable for resolving disputes, and not to close the door upon Boardexpertise when such restraint is clearly not violative of congressionalmandate. 377 F. 2d at 969-970.Since our  own state courts have consistently regarded federal court interpretations of the nationalstatutes as persuasive when questions are presented under the more or less parallel provisions of ourstate legislation, the Board follows the reasoning in the Huttig case. See, e.g., Imperial Laundry v.Connecticut State Board of Labor Relations, 142 Conn. 457, 115 A, 2d 439, (1955).This ruling leaves open a determination of the case on the merits, and either party is at liberty to presentany relevant evidence upon the merits without being limited by stipulations made simply for the purposeof the hearing on the jurisdictional objection.
O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it is herebyORDERED that the motion of the City of Bridgeport to dismiss the complaint herein for want ofjurisdiction be, and the same hereby is denied.
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