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In the Matter ofWATERBURY HOSPITAL- and -LOCAL 1199,DRUG AND HOSPITAL UNION, AFL-CIO
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A P P E A R A N C E S:G. Bradford Palmer, Esq.,for the HospitalEarl F. Jones, Jr., Esq.,for the Union DECISIONandDIRECTION OF ELECTIONOn May 4, 1972 Local 1199 Drug and Hospital Union, AFL-CIO, hereinafter the Union, filed with theConnecticut State Board of Labor Relations, hereinafter the Board, a petition alleging that a question orcontroversy had arisen concerning the representation of employees of the Waterbury Hospital,hereinafter the Hospital, in a unit consisting of “All maintenance employees including group leaders andskilled craftsmen but excluding supervisory and other employees."After the requisite administrative steps had been duly taken, the matter came on for hearing before theBoard at Waterbury on June 1, 1972, at which both parties appeared and were represented by counsel.Full opportunity was given to adduce evidence, examine and cross-examine witnesses and makeargument. Both parties filed written briefs, on June 30 and July 14, respectively.

The HearingAt the hearing it was agreed that the job classifications in the unit claimed by the Union as appropriateare as follows: Clerk PlannerShop ClerkElectrician Group LeaderElectricianPlumber Group LeaderPlumberMaintenance Man Group LeaderMaintenance ManMaintenance Man Evening



Maintenance HelperPainter Group LeaderPainterGrounds Supervisor Group LeaderYardmanYardman - DriverBoiler Engineer Group LeaderFiremanThe Hospital opposed the petition on the ground that the claimed unit was inappropriate; that theappropriate unit would include all service and maintenance employees (with the exclusion ofsupervisors, etc.).The evidence at the hearing showed that the maintenance employees are skilled craftsmen and theirhelpers; that they all have a common supervisor, Mr. Kallgren, who does not supervise serviceemployees; that Mr. Kallgren makes all decisions regarding schedules, vacation, days off, and meritincreases; that he has the authority to terminate employees and effectively to recommend their hiring.It also appeared that there is no interchange of work between the maintenance employees and others,and that contact between maintenance men and other employees is minimal. The maintenancedepartment is housed separately from others, in the basement. The man have their own locked room,which is not shared with others, and wear distinctive uniforms.On the other hand the Hospital showed that the service and maintenance employees have the sameholidays, vacation schedules, and fringe benefits (some of which features are also shared with otheremployees not included in these two groups). The same overtime policies apply to the two groups.Further facts and the contentions of the parties will appear in the discussion.
DiscussionThe Hospital urges, first, that a proper interpretation of the Act precludes our granting of the union'spetition. This contention is not and cannot be predicated on the express language of the Act. Its provisionof general application is simply this: "In order to secure to employees the full benefit of this chapter, theboard shall decide in each case, whether the appropriate unit shall be an employer unit, craft unit, plantunit or any other.unit … " with an exception not here material. Section 31-106(a). From this provision theHospital can take no comfort, and it claims none. Its contention is based, rather, on the provisions whichaccord special treatment to hospitals, which were added in 1967, when the Legislature extended the Act'scoverage to private non-profit hospitals (Public Act No. 497, §3, 1967). These provisions read as follows:In the case of an employer licensed by the state department of healthunder section 19-32 and subject to the provisions of this chapter, theboard shall not decide (1) that any unit is appropriate if such unitincludes both professional employees and employees who are notprofessional employees unless a majority of such professional employeesor any group of such professional employees as determined by the boardvote for inclusion in such unit or (2) that any unit is appropriate if suchunit includes more than one group of professional employees unless amajority of each group of such professional employees as determined bythe board, vote for inclusion in such unit or (3) that any unit ofemployees is appropriate which includes both supervisors andnonsupervisors in the same unit or (4) that more than five



nonsupervisory professional units are appropriate.Other special provisions are found in Sections 31-101(7) and 31-l11b.None of these provisions applies directly to the present case, but the Hospital claims that by givinghospitals special treatment in some particulars, the Legislature indicated that similar special treatment isto be given them in other particulars also. This argument overlooks, we think, the realities of thelegislative process which often involves the finding of middle ground between the full claims ofcompeting interests. The fact is that in 1967 the hospitals asked for more provisions giving them specialtreatment than they eventually got. These requests for special concessions were opposed by laborgroups. What emerged was the exercise of legislative judgment as to the wisest and most expedient placeto draw the line between these competing demands.In such a context it would run counter to the legislative will to extend the special protection accorded tohospitals by some provisions to cover other areas in which the Legislature refrained from according themsuch protection. Here the safest guide to the construction of the statute is the time honored maxim:Inclusio, unius, exclusio alterius est. We find, therefore, that the Act does not forbid our granting of theUnion's petition.There remain for consideration two other contentions: (1) that we have already determined a hospital-wide blue collar unit to be the appropriate unit in this Hospital* and (2) that we should as a matter ofpolicy adopt a rule that precludes the possibility of multiple, fragmented units in hospitals generally. Weproceed to treat these contentions.The first of them misses the thrust of the reasoning which the Board has consistently employed indetermining the limits of bargaining units. Except where the statute imposes specific requirements (as inthe case of policemen and firemen under MERA) we have always believed that our quest is not for theappropriate unit but rather to determine whether the unit sought in each petition before us is anappropriate unit. And in makng this determination we have always weighed not only objective factorswhich lend community of interest but also the desires of employees to be associated together, or not tobe. Thus our determinations in the former cases involving this Hospital were never intended to have theeffect now claimed for them. No party in those cases asked for the unit sought here. Instead, in the firstcase, the Hospital wanted a still wider unit than the one it now urges. In rejecting the Hospital's claim wehad no intention of implying that the unit sought in this case was inappropriate. The Hospital sees insome of our recent decisions a departure from "the original basic decisions … in the hospital field." (Br.p.7) But there has been no such departure; the belief that there has been is the product of failure tounderstand our rulings. This basic error has led the Hospital to misapply reasoning associated with resjudicata. Thus it argued that there has been no change in circumstances since our former rulings. In ourview this is irrelevant since the precise issue before us now was not presented in the former cases, andthe appropriateness of the unit urged in them does not exclude the appropriateness of the unit urgedhere.This same error permeates also the Hospital's reading of decisions from other jurisdictions. It cites anumber of these which approve the kind of broad unit which it urges here. But other decisions of thesame tribunals make it clear that approval of a broad unit in one case (in response to a petition whichclaims it) is no more authority for refusing to find a smaller unit appropriate than it would be under ourown decisions.
* Waterbury Hospital, Case No. E-1630, Dec. No. 791 (1968)Case No. E-1778, Dec. No. 875 (1969)Case No. E-1973, Dec. No. 966 (1970)



The Hospital's brief lays particular stress on decisions by the New York State Labor Relations Boardwhich have declared a policy against compartmentalization in hospital cases and have found appropriatea unit including both service and maintenance employees (like that urged by the Hospital). St. John'sQueens Hospital, 26 NYSLRB 529 (1963). See Kramer, The New York State Labor Relations Board: AnEvolutionary Instrument For Social Justice, Economic Progress, 23 Labor Law Journ. 342, 357 (June,1972). The year after the St. John's Queens Hospital case, however, the Board was faced with the first case(in a series of hospital cases) since the amendment of the statute "to include voluntary hospitals in whicha separate unit of maintenance employees has been sought.” Wyckoff Heights Hospital, 27 NYSLRB 75(1964). The maintenance employees in that case fell into classifications very similar to those involvedhere. In the Wyckoff case the New York Board pointed out: "Although Board decisions xxx have foundservice and maintenance units to be appropriate in none of these proceedings, had any party sought aunit limited to maintenance employees." 27 NYSLRB at 81-82. Faced with this new problem, the Boardfound weighty considerations both for and against a separate maintenance unit and concluded that theywere fairly "equally balanced." Id. at 82.The solution it reached was to order a self-determination electionamong the maintenance employees to see whether they desired to bargain in a separate unit or beincluded in a larger unit with the service employees. Ibid. This solution has been consistently followed inlater cases. See,e.g., New York Society for the Relief of the Ruptured and Crippled, 27 NYSLRB 455 (1964);Buffalo General Hospital, 31 id. 342 (1968).This line of cases was recognized with apparent approval in the Pennsylvania decision cited by theHospital. Matter of Employees of Citizens General Hospital PERA-R-794W, CCH Labor Law Reporter, StateLaws Vol. 3 Par. 49,998.82 (Pa. LRB 1972). The decision itself simply approved a unit of service andmaintenance employees where no smaller unit was claimed by anyone, as against claims by some of theparties for a still larger unit.The Michigan case cited by the Hospital recognized that the Michigan Board had "in the past allowed aseparate unit of maintenance employees in the hospital," but declined to apply that rule to a group of sixmaintenance men who performed no skilled work. Lansing General Hospital, Cases No. R-68, C-114, andD-120, CCH Labor Law Reporter, State Laws Vol. 3, Par. 49,993.91 (Michigan Labor Mediation Board1968)The decisions by boards of our sister states, therefore, fully support the union's position in the casebefore us. It remains to consider the final argument of the Hospital: that this Board should as a matter ofpolicy adopt a rule which would sanction only broad units in hospitals and prevent that multiplicity ofsmall units sometimes inelegantly called balkanization.The first thing to be noted about this argument is that it will not necessarily require acceptance of theHospital's position in this case. The Hospital cites New York as accepting the approach it espouses, yet aswe have seen, the New York Board would apparently decide the present case in accordance with theunion's position. Wyckoff Heights Hospital, supra. This consideration is entitled to weight but is notdispositive. We must come to our own conclusion upon the merits of the Hospital's argument.In a recent work on bargaining in the public sector, Professors Wellington and Winter question theappropriateness of the approach described above, to unit determination among public employees. H.Wellington and R. Winter, The Unions and the Cities 104 (1971). The authors suggest that thedisadvantages of balkanization are greater in the public than in the private sector because (1)unnecessary bargaining costs ought not to be imposed on public employers; (2) the need is greater ingovernment for maintaining a rational and comprehensive wage structure; and (3) competition betweenunions in different units should be avoided. Id. at 108. To a certain extent these considerations areapplicable to non-profit institutions like the Hospital. See Kramer, op. cit., supra. We believe they areentitled to weight; but in weighing them in the present case two other points should be borne in mind:(1) countervailing factors must also be weighed; (2) where the evils envisaged are potential only, theymay be guarded against by other means than denial of the petition. We take these points up in order.



The creation of broad bargaining units will often frustrate the desire for representation on the part of themajority of a smaller group within the broad unit. This runs directly counter to a primary objective of theAct, namely, "to secure to employees the full benefit of this chapter." Section 31-106(a). Thus if a majorityof the maintenance employees want to bargain collectively through the Union, this desire may befrustrated if they are combined with service employees. Some such risk is, of course, unavoidable underthe democratic process, but the Legislature has directed this Board to try to minimize it in this field bydefining bargaining units so as to ensure a meaningful choice by their memberships. Indeed the statuteapplicable to private hospitals does not expressly require the Board also to strive "to insure a clear andidentifiable community of interest among employees concerned," as does the Municipal EmployeeRelations Act, Section 7-471 (3), although we are inclined to believe that such an objective should beimplied and the two statutes read, in this particular, as substantially parallel.The risk that the desire of most of the maintenance employees to secure the benefit of the Act will bethwarted by their inclusion with service employees is obviously a very real risk in the present case as thestance of the two parties strongly suggests. This is the risk which we must weigh against the evils offragmentation and in casting that balance we must try to gauge how imminent the thrust of those evils is,and whether there are alternative means for guarding against them which will not frustrate the desire ofa majority of the maintenance men.It is clear that the Hospital is not presently faced with the danger of fragmentation in the respect which isrelevant to the present controversy. To be sure the Hospital already has more than one bargainingrepresentative to deal with in respect of its professional and paraprofessional employees, but this ispartly due to those very provisions of the Act which accord special treatment to hospitals, and hasnothing to do with the present case. The Hospital in its brief' (p.6) cites with apparent approval the NewYork Board's finding of “four basic hospital units of non-professionals service and maintenance, technical,office-clerical, and licensed practical nurses." This, as we have seen, is not a fully accurate statement ofthe New York Board's position, but does apparently represent the rule which the Hospital urges thisBoard to adopt.* Measured by this rule, the only fragmentation which would result from granting theUnion's petition would be the separation of the maintenance from the service employees. We are notfaced with a situation where different unions are seeking to represent each of these groups but ratherwith a case where only one of the groups want a union. Granting the petition would not therefore exposethe Hospital presently to the evils of dealing with many unions, each representing a small unit. That evilwill be posed only when and if the service employees seek separate representation. It can be met by aruling that if such an event should occur the whole question of defining this unit will be reopened, and weso rule. As we pointed out in Mt. Sinai,** the chances are good that if unionism does spread among theHospital's employees they will turn to the same union and the present unit will simply be enlarged. But ifa different union succeeds in organizing the service employees we will then reconsider the question ofwhether the two groups should appropriately be combined in a single unit. In such a case the danger offragmentation would be a real one (rather than an imaginary horrible) and the balance of considerationsmight be struck differently. This is what we meant in Mt. Sinai by saying we would cross that bridge whenwe came to it.
* It may be assumed that the Hospital still believes that an even broader unit represents the optimum solution, but that isnot urged here.
** Mt. Sinai Hospital, Case No. E-2039, Dec. No. 997 (1971).



The only remaining question is whether the unit claimed has, on the basis of objective factors, thecommunity of interest which warrants treatment as a separate unit. On the basis of our past decisions itclearly has. See also Sheffield Corp., 134 NLRB 1101, 49 LRRM 1265 (l961); Meramec Mining Co., 134NLRB 1675, 49 LRRM 1386 (1961). Wyckoff Heights Hospital, 27 NYSLRB 75 (1964).
Direction of ElectionBy virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by theConnecticut State Labor Relations Act, it isDIRECTED that, as part of the determination by the Board to ascertain the exclusive representative forcollective bargaining with the Hospital, an election by secret ballot shall be conducted under thesupervision of the Agent within twenty (20) days of the issuance hereof among all maintenanceemployees of the Hospital including group leaders and skilled craftsmen but excluding supervisory andall other employees (the eligible employees belonging to the classifications listed on Exhibit 2 and set outabove), to determine whether or not they desire to be represented by Local 1199 Drug and HospitalUnion, AFL-CIO.
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