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DECISION AND ORDERThese cases, which were consolidated for hearing, arose out of complaints filed with the ConnecticutState Board of Labor Relations, hereinafter the board, by the following complainants, each being anexclusive bargaining representative for an appropriate unit of employees of the Town of Stratford,hereinafter the Town:Local 998 International Association of Firefighters, AFL-CIOStratford Police Union Local 407 and Council 15, American Federation ofState, County & Municipal Employees, AFL-CIOAmerican Federation of Technical Engineers, AFL-CIO-CLC, Local 136Stratford Public Works AssociationThese complaints were filed respectively on the following dates: December 2, 1971; December 2, 1971;December 13, 1971, and December 21, 1971. Said complaints charged in substance that the Town hadcommitted and was committing practices prohibited by § 7-470{a)(4) of the Municipal EmployeeRelations Act, hereinafter the Act, by adopting an ordinance in Augus t, 1971, requiring the TownManager to furnish the Town Council and the Town Clerk with copies of the initial proposals in collectivebargaining made by any bargaining representative of Town employees, and subsequent proposals ifincreased, within ten days after receipt of such proposals. The complaints also alleged that the Town'sduly designated negotiator refused to bargain, in good faith upon the question of whether the course ofaction prescribed by such ordinance should be followed.On December 3, December 3, December 9 and December 23, 1971, the Town filed their respectivecomplaints against each of the complaining Unions alleging as follows:The above-named labor organization has refused and is refusing to bargain with the town in that it hasrefused and is refusing to submit its initial bargaining demands to the Town unless and until the Townnegotiator agrees to keep such bargaining demands confidential.By these and other acts the union is violating Section 7-470(b) (2) and 7-470(c) of the Act.The Town's complaint against Local 136 contains the following additional language at the end of the firstparagraph,thereof: … and that it has refused and is refusing to accept the Town'sinitial bargaining proposal.After the requisite administrative steps had been duly taken, the consolidated matters were heard beforethe Board in the Stratford Town Hall on March 1, 1972. At the hearing all of the parties appeared andwere given full opportunity to adduce evidence, examine and cross-examine witnesses, and makeargument. All parties waived the filing of briefs but made extensive oral argument.



Upon the whole record before it, the Board makes the following findings of fact and conclusions of law:
Fingings of FactI  General1. On August 9, 1971, the Town Council of the Town of Stratford enacted an ordinance containingthe following provisions:SECTION 1. That the Town Manager or his designee, the Board of Education or any otherdepartment of the Town who negotiates with collective bargaining units, employee associations;teacher associations or any other group or association lawfully representing a unit or units ofemployees or teachers for the purpose of collective bargaining or collective negotiations withrespect to salaries, benefits, and working conditions, shall furnish to the Council Clerk of the TownCouncil and to the Town Clerk, a copy of the initial-entire salary and other proposals, andsubsequent proposals if increased, submitted for negotiation by said organizations or association,whether oral or written, as soon as practicable, but no later than ten (10) days after receipt ofsame.SECTION 3. This Ordinance shall take effect and be in force 30 days from the date of its finalpassage.2. On August 9, 1971, the Town had a collective bargaining agreement in effect with each of theUnion-complainants.3. At this time the Town charter provided that the electors of the Town had the power at their optionto approve or reject at the polls any ordinance such as that described in paragraph 1, supra, uponpetition signed by ten percent of the electors filed within 30 days of the final passage of suchordinance. These referendum provisions were not invoked in this case.

II  The Firefighters4. International Association of Firefighters, Local 998 is and has been at all times material to thiscase the exclusive bargaining representative for an appropriate unit of firefighters, and had acollective bargaining agreement with the Town effective until March 31, 1972, covering such unit.5. On November 5, 1971 the Town's administrative assistant wrote a letter to the Union as follows:In accordance with the Agreement between the Town of Stratfordand the International Association of Firefighters, Local 998, Article24, the Town wishes to begin negotiations at the earliest possibletime.We would like to meet with the members of your negotiating committeeat 3 P. M., November 18, 1971, in Room 207 of the Town Hall, for thispurpose.Please acknowledge and confirm that you will be available to meetat this time.



6. On November 14, 1971, the secretary of the Local 998 replied by letter agreeing to meet "todiscuss the 1972 contract as per your request for the date of November 18, 1971."7. The parties did meet on November 18, 1971, as agreed. At this meeting B. Terry Durant, Esq., wasthe negotiator duly designated by the Town Manager to act for the Town.8. The negotiators first discussed ground rules for the negotiations. >It was stated that theagreement should be firmed up by the latter part of February in order that timely submission ofbudget proposals might be made. The Union then asked for full day meetings and it was agreed tohave such sessions on either the four or five consecutive Mondays beginning November 29. TheUnion agreed to submit its proposals on November 29 and the Town to submit proposals at thefollowing meeting.9. The negotiators next took up the matter of publicity during the course of negotiations. The Unionproposed that there should be no press release until ten days after impasse. The Town proposedinstead that either side might issue a press release after 48 hours notice to the other, withoutregard to impasse. The matter was discussed and in the course of discussion the Town negotiatorsaid that he did "not want to negotiate in a goldfish bowl." The Union finally agreed with theTown's proposal with respect to publicity.10. Other items were discussed including the number on each negotiating team; the parties agreed tolimit this number to five.11. In the course of the session the Town negotiator called attention to the ordinance set forth inparagraph 1, supra. The Union spokesman asked whether the Town negotiator intended to complywith the ordinance and the answer was "yes." The union then stated that the ordinance interferedwith its freedom to bargain and proposed that the Town negotiator join with the Union to requestthe Council to rescind the ordinance. This request was refused with the suggestion that the Unionmight “on its own behalf unilaterally go to the Council." (Tr. 35)12. The Union then proposed it would continue to negotiate if the Town would not comply with theordinance until its validity could be determined. The Town rejected this proposal.13. The Union spokesman then stated that under these conditions it would not submit its demands onNovember 29th but would seek to have the Board rule that the ordinance and its enforcementconstituted a prohibited practice. The "meeting ended about that time, with both sides in afriendly manner saying that they would probably file unfair labor practices against each other."
III  The Police14. Stratford Police Union Local 407, Council 15, AFSCME, AFL-CIO, is and has been at all timesmaterial to this case the exclusive bargaining representative for an appropriate unit of policeofficers, and had a collective bargaining agreement with the Town effective from April 1, 1970,through March 31, 1972, covering such unit.15. Pursuant to the duration clause in said agreement (Exh. 16) the Town, on November 5, 1971,wrote the Union a letter similar to that described in paragraph 5, supra, requesting a meeting onNovember 16, 1971. The Union by telephone agreed to such a meeting.



16. The meeting was actually held on December 1, 1971. At this meeting the parties did discussground rules and the Union spokesman, William Wilson, told the Town negotiators that the Unionhad filed prohibited practice charges with the Board concerning the ordinance. The Union took theposition that the ordinance interfered with the bargaining process; the Town Negotiator disagreedand stated that even if there were no ordinance he would insist that the Town Council be madeaware of the proposals and "more importantly, that the public, who was the taxpayer, certainlyhad a right to know what the employees were asking of them." He therefore asked the Union toamend its charge and in fact to file a specific charge against me as negotiator for the Town." (Tr.49)17. At this meeting the Town asked the Union whether it would submit proposals and the Unionreplied that they would not until the issue of the ordinance was resolved by the Board.IV The City Hall Employees18. American Federation of Technical Engineers, AFL-CIO-CLC, Local 136 is and has been at all timesmaterial to this case the exclusive bargaining representative for an appropriate unit of Town Hallemployees and had a collective bargaining agreement with the Town effective through March 31,1972, covering such unit.19. On September 28, 1971, the Union wrote a letter to the Town asking for negotiations looking tomodification of this agreement and the Town on November 5 replied by letter stating itswillingness to begin negotiations and suggesting November 11, 1971, as a date for the firstmeeting.20. The first meeting was actually held on November 30, 1971. The meeting was confined wholly toground rules including the matter of publicity and the parties came to agreement on a full set ofsuch rules.21. The matter of the ordinance was raised at the very end of this meeting and discussed. In thecourse of the discussion the Town negotiator flatly declared that he would insist on compliancewith the ordinance and rejected the Union's proposal to "negotiate around the ordinance." Mr.Durant also stated that he would insist on doing what the ordinance required even in the absenceof an ordinance.22. The Union took the matter under advisement and reported at the next meeting, on December 8,1971, that it had filed a prohibited practice charge with the Board. The Town indicated that itmight file a counter-charge. V The Public Works Employees23. Stratford Public Works Association and its successor, an affiliate of American Federation ofTechnical Engineers, AFL-CIO-CLC, since February 24, 1972, have at all times material to this casebeen the exclusive bargaining representative of a unit of employees in the Public WorksDepartment, and the Association had a collective bargaining agreement with the Town coveringsaid unit which was effective until March 31, 1972. The Union succeeded to the rights andobligations of this agreement.24. On September 28, 1971, the Association wrote the Town requesting negotiations looking for amodification of this agreement and the Town replied that it was willing to negotiate andsuggesting a date for the first meeting.



25. The first meeting was held on December 16, 1971, at which ground rules were discussed and thepossibility of a third shift for the incinerator which the Town was considering. Neither party hadcompleted preparation of proposals and it was agreed that a date for further meeting would be setafter the holidays. The ordinance was brought up by the Town at the end of the meeting. TheAssociation took the matter under advisement.26. On December 20, 1971, the Asscciation wrote the Town Manager a letter stating that it found theordinance unacceptable and that the Association would file a prohibited practice charge with theBoard.27. Thereafter, on or about February 3, 1972, the Association's president met with Townrepresentatives at the latter's request concerning a proposal by the Town for an amendment for athird shift at the incinerator. A proposal was submitted by the Town and a meeting scheduled forFebruary 15. This meeting was called off by the Town because the occasion for the third shift didnot take place.
Conclusions of Law1. The Board has the duty and the power to determine whether a Town ordinance contravenes thepolicies of the Municipal Employee Relations Act which it is charged with the duty ofadministering. Section 7-411(4).2. The ground rules for negotiation, including the terms and extent of publicity to be given of thebargaining process during the course of negotiations, are mandatory subjects of bargaining underthe Municipal Employee Relations Act.3. By promulgating the ordinance in question the Town took unilateral action concerning thepublicity to be given to a stage of bargaining while negotiations were in process, and therebycommitted a practice prohibited by the Act. Sections 7-470(a)(4) and 7-470(c).4. By adamant insistence on making a stage of bargaining a matter of public record whilenegotiations were in process, the Town committed a practice prohibited by the Act. Id.5. The Right-to-Know Law does not require the Town negotiators in collective bargaining to makepublic records of stages in the collective bargaining process including proposals and counterproposals made by the parties during the course of bargaining, at least while negotiations are inprocess.6. The Unions did not fail or refuse to bargain in good faith within the meaning of the Act.

DiscussionDuring its extensive oral argument the Town contended (1) that the Board had no authority to pass uponthe validity of a town ordinance; (2) that the ordinance dealt only with the Town's "internal channels ofcommunication during the negotiating process," and is therefore not a mandatory subject of bargaining;and (3) that the ordinance requires no disclosure that is not required by the Right-To-Know Law.Sections 1-19, 20. We must reject each of these contentions and treat them in the order presented.



IThe Board does not, to be sure, have the broad powers of a court to examine the validity of a statute orordinance. Clearly it may not question the statutory provisions “under which it acquires authority," as thecases cited by the Town hold. See e. g., Southeast Property Owners & Residents Association v. CityPlanning Commission, 156 Conn. 587, 592, 244 A.2d 394 (1968). But that familiar line of decisions hasnothing to do with the present case. The Board is specifically charged by the Legislature with the duty ofadministering the Municipal Employee Relations Act and, more specifically, with the duty of determiningwhether a practice prohibited by that Act has been committed by a municipal employer. Section 7-471(4). Surely conduct which constitutes such a practice cannot gain immunity by the facile device ofembedding it in an ordinance. It is hornbook law that an ordinance may not contravene the policy of astate stutute. Waterbury Policy Owners Ass'n, Inc. v. City of Waterbury, 28 Conn. Supp. 295, 259 A.2d 650(1960). And the Board as an instrument of state policy must have the power correlative to its duty toenforce the Municipal Employee Relations Act, to find that the passage and enforcement of an ordinanceconstitutes a practice prohibited by that Act whenever the conduct which the ordinance prescribes orauthorizes would constitute such a prohibited practice in the absence of the ordinance. Otherwise amunicipal employer could set at naught the legislative policy of the State by the simple expedient ofpassing ordinances to require or authorize conduct which would be at odds with State policy.A matter within the Board's experience will illustrate the point. It is well recognized that unilateralemployer action upon a matter which is the subject of current collective bargaining between the partiesconstitutes a failure and refusal to bargain in good faith upon the issue in question. NLRB v. Katz, 369 U.S.736 (1962); Town of Hamden (Firemen's Sick Benevolent Association) Decision No. 1044 (1972). Thusan increase in wages granted unilaterally by an employer during negotiations is a violation of the Act; andit is no less a violation if the increase is granted by an ordinance. See Town of Groton (P.B.A.) Decision No.806 (1968).We find, then, that we have the duty and the power to inquire whether the ordinance in question hereconstitutes unilateral employer action upon a subject which it has the statutory duty to bargain over, andtherefore a violation of the Act.
IIThe Town claims that the ordinance concerns only its "internal channels of communication during thenegotiating process," and is therefore not a mandatory subject of bargaining. It cites authorities holdingthat subjects which involve strictly internal union affairs are not mandatory subjects of bargaining(though they may be proper subjects), so that the other party to negotiations does not have the right toinsist on bargaining about such subjects if the party to whose internal arrangements the subject pertainswithdraws it from negotiations. See NLRB v. Wooster Div. of Borg-Warner, 356 U.S. 342 (1958); Morris,The Developing Labor Law Ch. 16, § 6 (1971).The Town also contends that mandatory subjects of bargaining are confined to those which "must‘regulate the relations between the employer and the employees,'" (Tr. 109) viz. wages, hours and otherconditions of employment. But this is too narrow. The very authority cited by the Town states in anothersection that the national board (NLRB) has ruled that parties must bargain about preliminaryarrangements for negotiation in the same manner as they must about the substantive conditions ofemployment. Morris, op. cit. supra, Ch. 15, and 10. See General Electric Co., 173 NLRB 253, 69 LRRM 1310(1968), enforced in part 412 F.2d 512 (2d Cir. 1969); St. Louis Typographical Union 149 NLRB 750, 57LRRM 1370 (1964). Ground rules for negotiations, in other words, are mandatory subjects of bargaining.



This brings us to the question whether the ordinance concerns only the Town's internal arrangements orwhether it sets up a ground rule for negotiations. Of course the ordinance does on its face purport togovern internal communications within its official family, so to speak. But it was neither the purpose northe effect of the ordinance to stop there. A principal thrust of the Town's argument is the public's right toknow the parties' initial bargaining proposals and it was conceded that once these are lodged with theTown Clerk, as the ordinance requires they are a matter of public record freely accessible to the press.The Town Clerk has no role in the bargaining process and no reason for furnishing him with a copy of thebargaining proposals has advanced at the hearing except that this would make the proposals publicrecords.It is apparent, therefore, that the ordinance very much concerns the matter of publicity to be given to animportant stage of negotiations, while they are in progress. And we find that the regulation of suchpublicity is one of the ground rules for negotiation which is mandatory subject of bargaining under theAct. Cf St. Louis Typographical Union, supra (whether stenographer to be present at bargaining sessionsheld a mandatory subject of bargaining); Town of New Canaan, Dec. 865 (1969) (semble). Indeed theTown's own position at the bargaining sessions was in effect that the matter of publicity involved aground rule to be bargained about; and it did negotiate ground rules for publicity at all stages ofnegotiations following the initial proposals.It is true that the ordinance in part does cover a matter of internal communication: the question whethermembers of the Town' s legislative body, its Council, should be acquainted with earlier stages of thenegotiating process as a background for performing the Council's role at a later stage in the process, maywell be a matter upon which the Town is not obliged to bargain. But whether this communication is to berequired in such a way as to constitute it a public record again inevitably concerns publicity and notmerely internal communication. So here again the ordinance reaches the field of mandatory bargaining.From what has been said it follows that in passing the ordinance and in insisting on compliance with it,the Town took unilateral action with respect to a subject of mandatory bargaining. Unless, therefore, theTown's conduct is required or justified by the Right-To-Know Law it constitutes a practice prohibited bythe Act.After the Town had made clear that it would not conduct negotiations without compliance with theordinance, the Unions refused to continue negotiations and filed prohibited practice charges with theBoard. Since, as we hold, the Town was not justified in its unilateral insistence on the requirements of theordinance, the Unions' refusal to continue negotiations in the face of such insistence did not constitute aprohibited practice.
IIIWe come then to the question whether the written bargaining proposals of the parties to negotiations fallwithin the Right-to-Know Law which in pertinent part provides:"Except as otherwise provided by any federal or state statute or regulation, all records made, maintainedor kept on file by any executive, administrative, legislative or judicial body, agency, commission orsubdivision thereof, whether or not such records are required by any law or by any rule or regulation,shall be public records and every resident of the state shall have the right to inspect or copy such recordsat such reasonable time as may be determined by the custodian there …." Section 1-19.The Town contends that the proposals are public records within the meaning of this statute. If they are,and if they do not fall within any of the exceptions specified in the statute, then it might follow as the



Town contends that the ordinance is "consistent with and protected by the ... statute." (Tr. 110). In thatcase the public and the press would have the right of access to the proposals even without the ordinance,and the ordinance would simply implement the statute by providing the mechanism of access.This line of argument we believe to be untenable. For one thing it proves too much. If initial proposals incollective bargaining are public records simply because it is the Town's practice to maintain them andkeep them on file, then the same thing is true of everything else that the Town negotiators file. Some ofthese things might come within the statutory exceptions for itner-agency or intra-agency memoranda,but the exceptions would not cover any communications or other proposals between the Union and theTown. There is no logical basis  for saying that initial proposals are public records but that later proposalsand counter-proposals are not. But if all proposals are public records as soon as given to the other side,then indeed the process of collective bargaining will be conducted "in a goldfish bowl," a state of affairswhich the Town Negotiator himself rejected as undesirable both in the course of negotiations and at thehearing.We do not believe that the Legislature intended proposals and counter-proposals made in the course ofcollective bargaining to become public records immediately and automatically as soon as they areexchanged with the other side simply because they are destined by practice to be maintained and kept onfile. While the bargaining process itself is in progress these things are memoranda and working papersthat "are part of the executive decision making process, and ought not to be available to the public," atleast "until these things genuinely become historical documents." Rights in Conflict - Reconciling Privacywith the Public’s Right to Know, 63 Law Library Journal 551, 556 (1970) (The quoted remarks weremade by Mr. Rehnquist, now Mr. Justice Rehnquist, in the course of a panel discussion of the federalFreedom of Information Act, with respect to a governor's file on pending legislation containingmemoranda, correspondence, etc., for and against a bill coming to the governor for action.)It may be that compliance with the ordinance would have the effect of making the initial proposals publicrecords, subject to the Right-to-Know Law; and it may be that the practice of the Town to maintain andkeep on file, after completion of the bargaining process, these (and other) papers (which were generatedin the course of that process), would also have the same effect. But we hold that while negotiations are inprogress proposals and other memoranda and writings exchanged between the parties to further thebargaining process do not automatically and immediately become public records. And if the Town has anoption to make them so, we hold that the question of whether to exercise that option is a mandatorysubject of bargaining since it pertains to a ground rule for negotiations.We do not mean and do not hold that negotiations must be carried on in confidence; nor do we construethe evidence as showing that the Unions took such a position at the session. What we do hold is simplythat the publicity to be given to the initial proposals, as well as to any other stages of the negotiations, aremandatory subjects of bargaining.
O  R  D  E  RBy virtue of and pursuant to the powers vested in the Connecticut State Board of Labor Relations by theMunicipal Employee Relations Act, it isORDERED, that the Town of Stratford shall:



I. Cease and desist from its refusal to treat the question of publicity (including the exercise of itsoption to make the same public records) to be given to the initial and any other proposals of theunions in collective bargaining negotiations, during such time as such negotiations are in progress,as subjects for mandatory bargaining under the Act.II. Take the following affirmative action which the Connecticut State Board of Labor Relations finds isnecessary to effectuate the policies of the Act:(a) Upon request by each union resume bargaining with it concerning all proper subjects ofbargaining including the matter of publicity to be given to any phase of the bargainingprocess (including the exercise of any option to make any part thereof a public record)while it is in progress.(b) Post immediately and leave posted for a period of sixty (60) consecutive days of theposting, in a conspicuous place on the Town's premises where the employees customarilyperform their duties or where notices to employees are usually posted, a copy of thisDecision and Order in its entirety.(c) Notify the Connecticut State Board of Labor Relations at its office in the Labor Department,200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days of the receiptof this Decision and Order of the steps the Town has taken to comply therewith; and it isfurtherORDERED, thatIII. The complaints of the Town against each of the Unions be, and the same hereby are, dismissed.
CONNECTICUT STATE BOARD OF LABORRELATIONS BY:

s/ Fleming James, Jr.
Chairman

s/ Dorothy Kane McCaffery
Member

s/ K. A. Stroble
Member


