
STATE OF CONNECTICUTDEPARTMENT OF LABORCONNECTICUT STATE BOARD OF LABOR RELATIONS
In the Matter ofCITY OF NEW HAVENBOARD OF EDUCATION- and –LOCAL 287 OF COUNCIL #4, AMERICANFEDERATION OF STATE, COUNTY & MUNICIPALEMPLOYEES, AFL-CIO

Case No. MPP-2189Decision No. 1050March 28, 1972Issued March 29, 1972
A P P E A R A N C E S:Thomas F. Keyes, Jr., Esq.,for the Board of EducationWilliam S. Zeman, Esq.,for the Union

DECISION AND ORDEROn September15, 1971, Local 287 of Council #4, American Federation of State, County & MunicipalEmployees , AFL-CIO (hereinafter called the Union) filed with the Connecticut State Board of LaborRelations (hereinafter called the Labor Board) a complaint against the New Haven Board of Education(hereinafter called the Board) alleging that the Board had engaged and was engaging in prohibitedpractices within the meaning of Section 7-470(a) of the Municipal Employee Relations Act (hereinaftercalled the Act) in that1. The New Haven Board of Education notified the Union that the grievance involving $125.00 andthe terms that were agreed to between the parties at the step before arbitration was sustained.The Board did comply by paying the settlement retroactive to January 1, 1971, but refuses to carryout and honor the terms agreed to by the parties at the hearing, by not reflecting this change in theemployees pay effective July 1, 1971.2. The New Haven Board of Education also agreed to pay the higher rate of pay while working in ahigher classification on over time. The Board corrected the problem by beginning to pay thehigher rate, but the Board refuses to carry out the retroactive pay to January 1, 1969.3. The New Haven Board of Education has unilaterally cut each employee's pay approximately fifty-four cents ($ .54) a week.



After the requisite administrative steps had been duly taken this matter came on for a hearing before theLabor Board on February 15, 1972, at the City Hall of New Haven, at which the parties appeared and wererepresented by counsel. Full opportunity was given to adduce evidence, examine and cross-examinewitnesses, and to make argument. Both parties waived the filing of briefs.At the hearing the parties reported that the matter contained in paragraph 2 of the complaint had beensettled, and proceeded to address themselves to paragraphs 1 and 3 thereof only.On the basis of the evidence amid arguments at the hearing the Labor Board makes the following findingsof fact and conclusions of law: Findings of Fact1. The parties, after negotiation and fact finding, entered into a collective bargaining agreementwhich became effective as of January 1, 1969. This will hereinafter be called the Contract. In thespring of 1971 the parties began negotiating the terms of a new contract and these negotiationsare still continuing. The parties have agreed that the terms of the new contract shall be retroactiveto July 1, 1971.2. The Contract covers the period from January 1, 1969 to June 30, 1971.3. In the body of the Contract is an undertaking that "[e]ffective January 1, 1971, the wage plan shallbe increased for all employees in the sum of two hundred and fifty ($250) dollars," which followssimilar undertakings effective January 1, 1969 and January 1, 1970, in each case for an increase inthe wage plan of $450 for all employees . (Art. 23)4. In each case the undertaking described above is followed by the words "as reflected in Appendix Aand Appendix B of this agreement." (Art. 23)5. In each of these Appendices is a column of figures under the date 1/1/71 giving a figure for eachpay classification which is exactly $250 more than the preceding annual salary.6. Beginning with January 1, 1971, the Board started paying the men in accordance with the annualrate set forth in the Appendices (which would mean that the $250 increase was for the whole yearof 1971).7. The Union filed a grievance on February 5, 1971, claiming the men should be paid on the basis of a$500 increase for the year 1971, or $250 for the first six months of 1971 (the only part of that yearto fall within the term of the contract). (Ex. 3)8. On February 8, 1971, George A. Barbarito, Assistant Superintendent, wrote a letter denying thegrievance on the ground that payment was being made in accordance with the p:rovisions or theContract.9. The Union sought review of this ruling by the Board and a meeting was had on the grievance inMay, 1971, at which the Superintendent (Mr. Barbaresi), the Assistant Superintendent (Mr.Barbarito) and several members of the Board were present and also several Unionrepresentatives.10. At this meeting the Union spokesman stated that the parties had intended that the $250 was to bepaid for the first six months of 1971. One of the Board representatives who had been on the team



which negotiated the Contract agreed "that he thought it was the intent of the committee to paythe full $250 in the six months period." (Tr.19) Mr. Barbaresi stated "that they would have to lookinto it a little further; and that if it developed that this was what the Board or Education's intentwas, that the $250 would be implemented into the six months period." (Tr.18)11. At this meeting Mr. Barbaresi also pointed out that if an additional $125 was paid for the first sixmonths the Board would run into complications in recomputing overtime already paid during thisperiod and the Union spokesman agreed that additional overtime payments for the past sixmonths would be waived if the Board paid the additional $125 “and then implement from July 1stforward." (Tr. 21)12. Basic wage rates under the Contract are on an annual basis. Article 28, however, provides forovertime pay at "time and one-half the current hourly rate of pay." The Contract does not specifyhourly rates or how they are to be computed, but the Board of Education has in practice computedhourly rates for the purpose of overtime pay for each employee by dividing his annual salary by2080 (the number of work days times 8 hours).13. The membership of the Union ratified the waiver agreed to in paragraph 11, supra.14. Thereafter, on May 11, 1971, Mr. Barbarito wrote to the local Union president the following letter:After reviewing the contract, and also the report of the fact finder regardingthe financial arrangements of the contract, it is the opinion of the Board ofEducation that the amount of $125 per individual is an obligation which weanticipate will be processed by the Controller's Office shortly.I have forwarded all of the necessary information to the Controller's Office,and I shall contact you just as soon as I receive definite information as tothe date of payment.15. Thereafter the Union members heard a rumor that the $125 was a "lump sum deal" which wouldnot be reflected in the basic pay scale. The Union spokesmen at a subsequent negotiating sessionbrought this to the attention of Mr. Barbarito and another Board representative (Mr. DeMartino)who said they would look into it. Later the same day Mr. Barbarito and Mr. DeMartino assured theUnion representatives that the additional $125 was going to be reflected in the base pay. (Tr. 27,56-57, 61-62)16. The mutual intent of the parties to the Contract was that $250 was to be added to the wage scalefor the first six months of 1971. The last column in the Appendices failed, by mutual mistake, toimplement that intent.17. When the parties settled the grievance concerning the payments actually made in 1971, theyintended to implement the original mutual intention of the parties and thereby to rectify the errorwhich was reflected in the Appendices.18. The Board of Education has paid each employee the sum of $125 for the first six months of 1971but has not changed the basic pay scale to make it conform to the original intent of the parties orto the intent of the settlement of the grievance.19. The failure of the Board to change the basic pay scale affects the current negotiations for a newcontract in a way prejudicial to the Union.



20. The Union is an employee organization within the meaning of the Act.21. The Board is a municipal employer within the meaning of the Act.II22. Because 1972 is a leap year, the computation of the weekly wages during the school year 1971-1972 makes them slightly less than they would otherwise be. This means that the members of thebargaining unit are not receiving extra pay for working on February 29, 1972.Conclusions of Law1. The Union has an equitable right to have the Appendices reformed so as to conform to the mutualintent of the parties in negotiating the original Contract.2. The Union has an equitable right to the specific performance of the Board's undertaking, insettling the grievance, to add the sum of $125 to the basic pay scale of each employee in thebargaining unit (as stated in the Appendices) for the first six months of 1971.3. The Board's failure to implement these equitable rights of the Union constitutes a prohibitedpractice under Section 7-470(b) (2) of the Municipal Employee Relations Act.4. The action of the Board in paying the annual salaries called for by the Contract without additionalpay for February 29,1972, does not constitute a prohibited practice under the Act.5. The purposes of the Act would be effectuated by an order requiring the Board to use as abargaining base during the current negotiations the basic wage scale as corrected to conform tothe original intentions of the parties and the settlement of the grievance.DiscussionThe Contract itself contains an ambiguity. In its body (pp. 32, 33 ) it provides for specific wage increasesfor each of the three divisions of time falling within the contract period, viz. the year 1969, the year 1970,and the first six months of 1971. The amount of the last increase is slightly over half of each of the priorones and roughly carries forward the recommendations of the Fact Finder (Ex. 6) into the period beyondthe scope of his report (i.e. the first half of 1971), added to the Contract's term by agreement of theparties upon the request of the Board.On the other hand the body of the Contract in each case refers to Appendices and these make it appearthat the $250 increase for the last period is to be payable over the whole of 1971.If the Contract (with its Appendices) stood alone the ambiguity might well be resolved against the Union.But it does not stand alone. The extrinsic evidence convinces us that the parties clearly meant the $250increase to be paid during the first half of 1971 (the only part of that year covered by the Contract) andthat the Appendices failed, by mutual mistake, to reflect that intention. This is shown, we find, not only bythe testimony concerning the original negotiations themselves, but even more convincingly by theconduct of the Board and its representatives in connection with the grievance. We are also satisfied thatthe Board has failed to implement fully that settlement.



This Board has no power to entertain claims for breach of agreement, or for equitable reformation, assuch. We do, however, have the power and the duty to determine whether a party is fulfilling its dutyunder section 7-470(b)(2) of the Municipal Employee Relations Act, to bargain in good faith; and in doingso we may be called on to determine incidentally what existing contractual obligations are and whetherthey are being fulfilled. In the present case it would be likely to make a difference in the currentnegotiations for a new contract whether the parties are to start from a higher or lower prior wage base. Itwould clearly be a prohibited practice for an employer to cut wages pending negotiations and thus obtaina bargaining advantage. Just as clearly, we find, it constitutes a prohibited practice to insist that the wagebase is lower than the prior contract (as it should be read under applicable legal and equitable rules)provides; or lower than the wage base which the parties have agreed upon in resolving a grievance. Inorder to decide whether the Board has so conducted itself in this case, we must necessarily make theincidental determinations which we have made here.We have given much thought to the question of proper remedy. We do not believe that any adjustment ofovertime pay for the first half of 1971 is called for. As we understand the testimony the Union has waivedall such claims. As for overtime adjustment for the period since July 1, 1971, we believe that the soundestmeasure for us to take is to leave that to the result of the parties' own negotiations. The most appropriateremedy for the prohibited practice here is simply to undo its effect by requiring the Board to cease anddesist from using the wage rates in the Contract's Appendices as the basis for current negotiations and todirect the Board to use instead the wage rates which conform to the original intent of the parties and theagreement in which the grievance culminated. What, if anything, the practical effect at this order will bewe do not know. It will be only one factor among many which guide the course of future bargaining, andthis is as it should be. The Labor Board's only office here is to see that negotiation is unimpeded by aprohibited practice, not to mold in any other way the course which negotiation should follow.As for the third paragraph of the complaint, we find it to be without merit. The basic wage scale in theContract provides for wages on an annual basis. Under such a basis extra compensation is never payablefor the extra day in leap year. The fact that overtime is to be payable and is to be computed on an hourlybasis (derived from the annual wage) in no way alters the fact that the wages are basically annual.O R D E ROn the basis of the foregoing findings of fact and conclusions of law and pursuant to Section 7-471(4)(B)of the Municipal Employee Relations Act, it isORDERED that the municipal employer shall1. Cease and desist from using the wage rates listed in the Appendices to the Contract under theheadings 1/1/71 as the basis for current negotiations, and2. To use instead the wage rates which conform to the original intent of the parties and to theagreement in which the grievance culminated, namely the wage rates listed in the Appendices tothe Contract under the headings 1/1/71 plus $250 in each case.3. Immediately post a copy (or copies) of this ORDER in its entirety in a conspicuous place (orplaces) where the members of the bargaining unit customarily assemble, and leave the sameposted for a period of thirty (30) consecutive days from the date of posting.4. Notify the Connecticut State Board of Labor Relations at its office in the Labor Department, 200Folly Brook Boulevard, Wethersfield, Connecticut 06109, within fifteen (15) days at the receipt of



this Decision and Order, of the steps taken by the municipal employer to comply therewith; and itis furtherORDERED that paragraph 3 of the complaint be, and the same hereby is, dismissed.
CONNECTICUT STATE BOARD OF LABORRELATIONS BY:
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