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A P P E A R A N C E S:Shipman and GoodwinBy: Brian Clemow, Esq.,for the Town of West HartfordWilliam S.Zeman, Esq.,for Local 1142 of Council #4, AFSCME, AFL-CIOHarold Alpert, President,for Local 531, Service Employees' Int'l Union, AFL-CIOPeter M. Conroy, Esq.for the West Hartford Municipal Employees Joint Council, Inc.
DECISION, ORDERSandDIRECTION OF ELECTIONStatement of the CaseThis proceeding involves three complaints of prohibited practices and a petition for election which wereconsolidated by successive orders of the Agent of the Connecticut State Board of Labor Relations,hereinafter the Board, and heard together before the Board at the Labor Department Building,Wethersfield, Connecticut, on April 7, 1971. All parties appeared at the hearing and were given fullopportunity to adduce evidence and examine and cross-examine witnesses, and make argument. Theparties were also given opportunity to file written briefs and two of them did so.These proceedings are sequels to earlier proceedings which culminated in a Board order of October 28,1970. Decision No. 957, and arise out of steps taken by the Town of West Hartford. Connecticut,hereinafter the Town, to reorganize its internal departmental structure by creating a new bureau ofmechanical maintenance and assigning to it maintenance mechanics who had formerly been employed inthe street bureau and the sanitation bureau, respectively.The component cases in this consolidated proceeding are as follows:On November 24, 1970, Local 1142 of Council #4, American Federation of State, County & MunicipalEmployees, AFL-CIO, hereinafter the Federation, filed with the Board a complaint against the Townalleging that the Town violated Section 7-470(a) of the Municipal Employee Relations Act, hereinafter theAct, in that it has "unilaterally altered the composition of the bargaining unit represented by the … ”Federation in the manner shown by an attached letter from the Town personnel director hereinafter setforth. This complaint initiated Case No. MPP-2036.On December 18, 1970, Local 531, Service Employees' International Union, AFL-CIO, hereinafter theUnion, filed with the Board a complaint against the Town alleging that the Town had violated Sections 7-470(a) (1), (2) and (4) of the Act by "unilaterally [stopping] deducting dues from wages of Local 531 and[stating] that in their opinion his job was no longer part of the bargaining unit." Reference was made tothe same letter from the personnel director. This is Case No. MPP-2040.On January 13, 1971, West Hartford Municipal Employees Joint Council, Inc. hereinafter the Council, filedwith the Board a complaint against the Town alleging that the Town had "failed to recognize the



complainant as the exclusive bargaining agent for the employees in the Bureau of MechanicalMaintenance which failure is a breach of Article I of the contract now in effect between the Town and theComplainant." This is Case No. MPP-2046.On February 19, 1971, the Town filed with the Board its petition alleging that a question or controversyhad arisen concerning the representation of the employees in a unit consisting of all non-supervisoryemployees of the bureau of mechanical maintenance in that "three different unions claim to representemployees in the department in question; all three claims have some merit; but they cannot all behonored, and a choice must be made between them." The petition seeks to have the Board investigate thecontroversy and certify the name of the representative selected by the employees in the unit. This is CaseNo. MEE-2080.On or about January 6, 1971, the Agent caused to be served upon the parties a notice of consolidation ofCases Nos. MPP-2036 and MPP-2040.On or about March 22, 1971, the Agent caused to be served upon the parties a notice of furtherconsolidation for hearing which completed the consolidation of all four cases, supra.On April 2, 1971, the Federation filed a motion to separate Case No. MPP-2046 from any proceedingsinvolving Case No. MPP-2036, on the ground that the Council's complaint (MPP-2046) had no bearing onthe issue tendered by the Federation's complaint that the Town had "unilaterally altered the compositionof the bargaining unit represented by the" Federation. This motion was argued at the beginning of thehearing and denied by the Board.On the basis of all the evidence introduced at the hearing before the Board, it makes the followingfindings of fact and conclusions of law. Findings of Fact1. On and before January 15, 1970, there were three separate bargaining units in the Town, and theemployees of each one were represented by different bargaining representatives, namely thecomplainants in the present prohibited practice cases.2. On same date each bargaining representative had a separate tract with the Town covering theemployees in the respective units. All three of these contracts are still in effect and expire on thesame day, June 30, 1971.3. The contract between the Federation and the Town contains the following provisions:Article I Recognition"The Town recognizes the Union as the sole and exclusive bargainingagent … for the employees in the Bureau of Streets and Sewers …” withexceptions not here material. x     x     x



Article II Union and Town Security"Any employee who is a member in good standing of the Union at the endof thirty (30) days after the date this provision becomes effective, or whothereafter joins the Union during the term of this agreement shall remaina member in good standing as a condition of employment with the Townfor the duration of this agreement. For the purpose of this section, anemployee shall be considered a member of the Union in good standing ifhe pays a monthly dues uniformly required of all members.The Town agrees that upon the written authorization of any employee inthe bargaining unit, as defined above, it will make a monthly deductionfrom the wages of such employee of an amount authorized by him. Suchdeduction shall be discontinued in the event of termination of theemployee's services or if the employee is not a member in good standingwith the Union as provided in the above paragraph."x     x     xArticle III Management Rights"Except where such rights, powers and authority are specificallyrelinquished, abridged or limited by the provisions of this agreement, theTown has and will continue to retain, whether exercised or not, all ofthe rights, powers and authority heretofore had by it and, except wheresuch rights, powers and authority are specifically relinquished, abridgedor limited by the provisions of this agreement, it shall have the sole andunquestioned right, responsibility and prerogative of management of theaffairs of the Town and direction of the working force, including, but notlimited to the following: x     xb. To establish or continue policies, practices and procedures for theconduct of Town business and, from time to time, to change or abolishsuch policies, practices, or procedures.c. To discontinue processes or operations or to discontinue theirperformance by employees.d. To select and to determine the number and types of employeesrequired to perform the Town's operations.e. To employ, transfer, promote or demote employees, or to layoff,terminate or otherwise relieve employees from duty for lack of workor other legitimate reasons when it shall be in the best .interest of theTown or the department. x     x



h. To establish contracts or sub-contracts for municipal operations,provided that this right shall not be used for the purpose or intentionof undermining the Union or of discrimination against its members.All work customarily performed by the employees of the bargainingunit shall be continued to be so performed unless in the solejudgment of the Town it can be done more economically orexpeditiously otherwise.The above rights, responsibilities and prerogatives are inherent in theTown Council and the Town Manager by virtue of statutory and charterprovisions and are not subject to delegation in whole or in part. Suchrights may not be subject to review of determination in any grievance orarbitration proceeding, but the manner of exercise of such rights may besubject to the grievance procedure described in this agreement."There is no other provision in this contract dealing with the transfer of an employee out of the bargainingunit. This contract specifically lists as covered by its terms the jobs of eight of the men transferred to thebureau of mechanical maintenance.4. The contract between the Union and the Town contains the following provisions:“Application of Agreement"This agreement shall apply to all employees of the Bureau of Sanitationof the Town ... " with exceptions not here material.x     x     xArticle II  Wage Deduction"The Town agrees that, upon written authorization of any employee in the bargaining unit, as defined inArticle I [which refers to the above quoted definition], it will make a monthly deduction from the wagesof such employee of an amount authorized by him. Such deduction shall be discontinued only in the eventof termination of the employee's services or upon his written request."Article III  Management Rights[Same provisions as in Federation’s Contract]There is no other provision in this contract dealing with the transfer of an employee out of the bargainingunit. This contract specifically lists as covered by its terms one of the jobs transferred to the bureau ofmechanical maintenance.5. The Contract between the Council and the Town contains the following provisions:Article I  Recognition1.0 The Town hereby recognizes the Union as the sole and exclusive bargaining agent … for theemployees of the Town, except the following: x     x



b) employees now represented by other bargaining agents, heretofore certified by the StateBoard of Labor Relations. x     xArticle 3. Management Rights[Same provisions as in Federation’s contract]6. Each of the bargaining representatives specified in paragraphs 3, 4, and 5, supra, had been dulycertified as such by the Board. The Federation was so certified on December 28, 1965; the Unionon January 27, 1966; the Council on June 23, 1966. The certification described the bargaining unitsin substantially the same terms as the contract provisions set out above.7. At the time these contracts were executed in 1969 the mechanical maintenance work on thevehicles assigned to the bureau of streets and sewers was done by employees in that department,and the mechanical maintenance work on the vehicles assigned to the bureau of sanitation wasdone by employees in that department.8. A bureau of mechanical maintenance was created and made a part of the Town's 1969-70 budgetfor the purpose of establishing a centralized system for the operation and maintenance of all Townequipment, "which would provide for the better management of the Town's fleet and would result,hopefully, in a savings to the Town." (Tr 6/30/70, pp. 8, 22-23)9. Mr. Braun was appointed superintendent of the new bureau on January 15, 1970. Soon thereaftereight (8) men were transferred from the bureau of streets and sewers to the new bureau, and oneman from the bureau of sanitation was so transferred.10. The Town created the bureau of mechanical maintenance and made the assignments of employeesto it unilaterally and without negotiating these changes with any of the bargainingrepresentatives.11. The decision was made for the purpose of promoting efficiency and economy. There was noevidence to show that it was motivated by anti-union bias or by a desire to frustrate collectivebargaining.12. After the change was made the Town's representatives held meetings with the men to discuss theproblem created by "the fact that there was more than one union representing individualemployees within the bureau," (Tr. 6/30/70 Ex. 1) and asked the Union for release of the heavyequipment operator so that all of the men in the new unit would be under the jurisdiction of asingle union (viz. the Federation). The Union refused to release the position.13. On May 27, 1970. the Town filed a petition with the Board seeking an election among theemployees who had been transferred to the new bureau and a certification of representative forthem. The Federation and the Union were parties to the proceeding initiated by this petition. TheCouncil was not a party and at that time had not made any claim to be the representative.14. At the hearing on this petition it appeared that the Federation sought to represent only thoseemployees who had been transferred from the bureau of streets and the Union sought torepresent only the single employee transferred from the sanitation bureau. The Board on October



28, 1970, dismissed the petition since the condition for a petition by a municipal employerspecified in Section 7-471 (1) (B) had not been met.15. On November 23, 1970, the Town personnel director sent to each of the bargainingrepresentatives the following letter:"Dear Sirs:As you know, the Town some time ago established a Bureau ofMechanical Maintenance, transferring into the new bureau mechanicsfrom both the Sanitation Bureau and Street Bureau. We now have at leastone additional mechanic, who has never worked for Streets or Sanitation.In order to resolve the problem of what union, if any, should berecognized as bargaining agent for the employees of the new bureau, wefiled a petition with the State Board of Labor Relations, asking that asingle representative be decided upon. The Board denied our request, onthe grounds that the Street Union and the Sanitation Union were "happyto let the status quo remain, so far as representation is concerned."It seems to us that the "status quo" is that neither the Street Union northe Sanitation Union represents the employees of the Bureau ofMechanical Maintenance. Local 1142 of Council #4 is certified by theState, and recognized by the Town in its contract, as the representative ofcertain employees in the Bureau of Streets and Sewers. Local 531,Service Employees, is certified by the State, and recognized by theTown in its contract, as the representative of certain employees in theBureau of Sanitation. The mechanics in the new bureau are employees ofneither Street nor Sanitation, although many of them are still members ofeither Local 1142 or Local 531.The situation is further complicated by the language of the Town'scontract with the West Hartford Municipal Employees Joint Council,which covers all employees of the Town (excluding supervisors, part-time help, firemen and policemen) who are not "represented by otherbargaining agents." It has been suggested that the quoted language mightrequire us to recognize the Joint Council as the representative of themechanics in question, even though most of them are now membersof Local 1142 or Local 531, and would presumably choose one of thosetwo Unions to represent them if an election were to be held.Obviously, something must be done to clear up the uncertainty as to therepresentation of the employees of the Bureau of MechanicalMaintenance. The Town would appreciate your suggestions. Since wehave no preference as to which of the three Unions represents the newbureau, we intend to follow whatever solution the Unions and employeesinvolved can agree upon.Meanwhile, in order to avoid any claim that the Town is favoring oneUnion over another, we intend to refrain from deducting dues for anyUnion from the wages of the employees in question. We will of course



continue dues deductions for Local 531 among employees of theSanitation Bureau, and for Local 1142 among employees of the Bureau ofStreets and Sewers, as required by contract.We look forward to hearing from each of you with regard to an earlyresolution to this problem. Yours very truly,s/ Stephen J. NovakStephen J. NovakPersonnel Director”16. Since the sending of this letter the Town has not deducted the Union dues of any of the employeesin the bureau of mechanical maintenance although the employees transferred from the bureau ofstreets are members of the Federation and the employee transferred from the sanitation bureau isa member of the Union; and the dues of all these members had been deducted pursuant to therespective contracts before the date of said letter.17. Since the sending of this letter, the Town has not recognized any of the three bargainingrepresentatives as the representative of the employees in the bureau of mechanical maintenance.18. As a result of this letter and of the facts described in Paragraphs 12 and 13, the respectivebargaining representatives filed the complaints in the present cases. The bargainingrepresentatives made no other response to the personnel director's letter.19. The complaints in turn led to the Town's petition for an election.Conclusions of Law1. The reorganization made by the Town was an exercise of management prerogative and did notconstitute a prohibited practice unless either (a) it was motivated by anti-union animus, or (b) itconstituted a repudiation of contract.2. The contracts with the three bargaining representatives taken together indicate an intention onthe part of the parties not to disturb the basic structure of the bargaining units during the term ofthe contracts.3. The creation of the bureau of mechanical maintenance and the transfer to it of men from thebargaining units did not of itself constitute a prohibited practice.4. The men transferred to the new bureau from existing bargaining units remain within those unitsand are entitled to the benefits of the respective contracts through June 30, 1971.5. The letter of November 23, 1970 (Paragraph 15 of findings of fact), constituted a repudiation ofapplicable contract provisions and a prohibited practice under the Act.6. The· non-supervisory employees of the Town's bureau of mechanical maintenance constitute anappropriate unit under Section. 7-471(3) of the Act.



7. The conditions for a petition for election by a municipal employer prescribed by Section 7-471(1)(B) have been met. DiscussionThe Town had a right to effect the reorganization of the bureaus within its public works departments,unless such a step was motivated by antiunion bias or constituted a repudiation of existing contractobligations. We are satisfied that the reorganization was not improperly motivated but was the result of asincere and reasonable effort to promote efficiency and economy in the Town's operations.The question whether the reorganization involved a repudiation of existing contracts is a somewhatcloser one. The management rights clause specifically saves to the Town the right to transfer employees.But there is no express provision for the transfer of workers out of the bargaining unit as there was in E.I. DuPont de Nemours & Co., 99 NLRB 390 (1952), a case on which the Town relies heavily in its brief.And the absence of such a clause is lent additional significance by the express inclusion of a clausespecifically (though guardedly) saving to the Town the right to contract out work of the bargaining unit.Inclusio unius exclusio alterius. Moreover the clause in the Federation's contract for union and townsecurity contains an agreement to deduct union dues from the wages of any employee in the bargainingunit and goes on to provide: "Such deduction shall be discontinued in the event of termination of theemployee's services or if the employee is not a member in good standing of the Union x x.” There is noprovision for such discontinuance in the event of transfer out of the bargaining unit. The analogous clausein the Union's contract is even clearer: "Such deduction shall be discontinued only in the event oftermination of the employee's services or upon his written request." (emphasis supplied) In addition tothis the recognition clauses of the three contracts dovetail so as carefully to exclude any overlap and ifthey are taken together, so as to cover the whole field of the Town's employees with certain exclusionsrequired by the Act and not material here.From all this we conclude that in this particular case the parties did intend that the employees in eachunit at the beginning of the contract period should remain therein throughout its duration so far as theprotection of the contract is concerned. This conclusion is strengthened by the Town’s own action inrequesting the release of the heavy equipment operator from the coverage of the Union's contract. Thisimplies a practical recognition of the Union's claim that the man was still entitled to the contract’sprotection.This does not mean that the Town was precluded from creating the new bureau or from transferring to itemployees presently in a bargaining unit. But it does mean that these men remained in their originalbargaining unit for the contract's duration for the purposes of that contract's administration. And it doesmean that the letter of November 23, 1970, and the steps taken pursuant to it constituted prohibitedpractices within the meaning of the Act. Since that is so, the claim of the Council must fail since theemployees who had been transferred to the new bureau from the existing bureaus are "now representedby other bargaining agents heretofore certified by ... ” the Board, and are therefore excluded from thecoverage of the Council's contract by its own terms.While we find that the contractual situation preserves the bargaining units intact for the duration of thepresent contracts, we also find the reorganization calls for a realignment of units and agree with theTown that the employees in the bureau of mechanical maintenance constitute an appropriate unit underthe Act. Moreover, it is now clear that more bargaining agents than one are claiming to represent theemployees in this new unit and that the Town's petition for an election is proper and should be granted.



O  R  D  E  R  SOn the basis of the foregoing findings of fact and conclusions of law and pursuant to Section 7-471 of theAct, the following orders and direction are hereby made in each of the respective consolidated cases:In MPP-2036ORDERED, that the Town shall1. Cease and desist from failing to recognize the Federation as the exclusive bargainingrepresentative of those employees of the bureau of mechanical maintenance who have beentransferred from the bureau of streets and sewers, and from failing to deduct the Federation'sdues from the wages of said employees as required by the contract, through the period endingJune 30, 1971;2. Immediately post in a conspicuous place where its employees in the bureau of mechanicalmaintenance customarily assemble a copy of this order;3. Notify the Board within fifteen (15) days of the receipt of this decision and order of the stepstaken by the Town to comply therewith.In MPP-2040ORDERED, that the. Town shall1. Cease and desist from failing to recognize the Union as the exclusive bargaining agent of theemployee transferred from the bureau of sanitation to the bureau of mechanical maintenance, andfrom failing to deduct the Union's dues from the wages of said employee through the periodending June 30, 1971;2. Immediately post in a conspicuous place where its employees in the bureau of mechanicalmaintenance customarily assemble a copy of this order;3. Notify the Board within fifteen (15) days of the receipt of this decision and order of the stepstaken by the Town to comply therewith.In MPP-2046ORDERED, that the complaint be, and the same is hereby, dismissed.In MPP-2080DIRECTED, that, as part of the determination by the Board to ascertain the exclusive representative forcollective bargaining with the Municipal Employer, an election by secret ballot shall be conducted underthe supervision of the Agent of the Board on or before June 18, 1971, among all nonsupervisoryemployees of the bureau of mechanical maintenance who were on the payroll on the date of the petition,February 19, 1971, and who are on the payroll on the date of the election, to determine whether theydesire to be represented on and after July 1, 1971, by Local 1142 of Council #4, American Federation ofState, County & Municipal Employees, AFL-CIO, - or by Local 531, Service Employees' International Union,AFL-CIO, - or by West Hartford Municipal Employees Joint Council, Inc., - or by None of them.
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